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CARRYING TO THE LAWYERS 


COMPREHENSION 
and UNDERSTANDING 


The problem of classifving 
simplifving our law involves the 
need to carry to the freat mass Ol 
them (the lawvers), prese nt ina 
future, a comprehension and dis 
criminating understanding of 
principle which form th 


thread of Ariadne for guidan 














through the labvrinth of decisions 
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easily understandable form. AMERICAN 
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when they are engaged it 


m of a legal problem 
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have told us about AMERICAN JURISPRUDENCE. 
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Any Kind of 
Court Bond 
Without Delay 
—Anywhere 


What type of court bond 
do you require? The 
U. S. F. & G. organization 
offers almost every con- 
ceivable type of bond to 
satisfy judgments and 
awards, or to guarantee 
compliance with court de 
crees. In every county 
seat in the United States, 
you'll find a U.S. F.& G. 
agent with power to issue 
court bonds and other 
judicial bonds ata 


moment's notice. 


U.S.F. & G. 


UNITED STATES FIDELITY & 
GUARANTY COMPANY 


Home Office: Baltimore, Md 





Originetors of the Slogan 


Censult your Agent or 
Broker os you would your 


Doctor or Lawyer 














Twilight of 
Individual 
Liberty 


By 
HAMILTON VREELAND, JR. 


This book discusses objectively, and in simple lan 
guage, the current trend of the decisions of the 
United States Supreme Court in the interpretation 
of the Federal Constitution—a trend, Mr. Vreeland 
believes, toward “legislative absolutism’ 

The author, who has won distinction in both the 
practice and teaching of Constitutional Law, be 
lieves that Americans should know their present 
status and future dangers under decisions which di 
not concern war powers and which will continue to 
control after the war. 

This is a thorough analysis and a constructive 
criticism of a trend that may affect the individual 
liberty of every citizen. $2.00 


at bookstores 


CHARLES SCRIBNER'S SONS, NEW YORK 
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Corporations Are Like Boys Hard 


to Keep in Their Own 


, When a New York corporation sees necessary to qualify as a foreign corporation; 

S be had by opening a branch in record them when required in the proper coun- 

Mic! in, or a Georgia corporation feels it can ties; publish in advance what, if anything, the 

set 1 ules by keeping spot stocks in Illinois, state requires to be published; and see that after 

raM ri corporation finds itself low bidder qualification it has information of all the states 

tract in North Carolina—its lawyer taxes to be paid and how to figure them, and 

an’t keep it home, and no use trying! His, then, all the state reports to be filed and how to 
that it’s dressed in the proper corpo- compile them. 

rate clothes for the state it’s going into, and Now that’s the complicated job in which the 


hat its rporate coat and pants are 


speak Corporation Trust system. If you don’t know 
T n simple English, is to see that it com- how the Corporation Trust system works—/for 
plies th all the requirements of the state it is the corporation but through only the corpora- 


business in: File all the papers tion’s lawyer—ask the nearest C T office today. 
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Our Cover 


Because this is the month of Lin 


coln’s birth, we use again a portrait 


of that illustrious lawyer-soldier 
Every one knows that in Lincoln’s 
day he was one of the recognized 


heads of the Illinois Bar. Few of us. 


however, know how great he was as 
Commander-in-Chief of our armies 
May we recommend, therefore, that 
those who have not already done so. 
read, ‘““The Military Genius of Abra 


ham Lincoln,” written in 
Brigadier General Cohn R. Ballard 
of the technical staff of the British 


High Command, in which that recog 
g 


nized authority in military 
calls Lincoln “ “The Strategist of the 
North’ ... the 


which is 


forerunner of that 
now called the 


Command.” 


The Constitution and the Treaty 
to Prevent War 


On the supreme question concerning 


an agreement between nations to 
prevent war, Honorable William D 
Mitchell, former 
the United States, examines the pro 


the 


ral of 


Attorney Gene 


visions of Constitution which 
deal with the treaty-making power 
and those of the powers of the Presi 
dent as Commander-in-Chief of 
The 


proposed treaty ar 


oul 


military forces terms of the 


analyzed 


Reorganization of the 
Federal Government 


Congress is now engaged in pl 


uns for 
the reorganization of the federal gov 

ernment. President Simmons submits 
an expression of his considered views 
as to such a reorganization. He deals 
particularly with the reorganization 
of the judicial and legislative dé 

partments. 


IV 
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The Proposed Treaty 
with Mexico 
Jean S 


Pound close 


sreitenstein and Dean Roscoe 
their debate on the ad- 
ministrative features of the proposed 
United States-Mexican Treaty on the 
distribution of 


conservation and 


water 


in the Basin States 


The Legislative Standards 

of the Renegotiation Statutes 

G. E. Rosden, of the District of Co 
Bar, 


id painstaking study of the 


mbia contributes a critical 


legis 


standards of the 


renegotiation 





ANNUAL TOPICAL INDEX 
In V 


Bar Associ ition Reports there was 


ylume 62 of the American 
printed a complete index of sub 
jects dealt with in the first 23 vol 


In Volume 


ie Reports and subsequent 


es of the JouRNAI 
f of t] 


Imes, topical indexes of Vol- 
XXIV of the JourRNAL and of 


succeeding volume, have been 
] 


inted. 


} 
ici) 


Reprints are available 


it $1 each of the topical 


index of 


first 23 


volumes. 











Whether or not lawvers 


121 with Mr. Rosden’s conclusion 
it “‘th Supreme Court would do 
country a disservice were it to 

rs itself and hold such stand 

ls sufficient,” they will be inte1 


' ] 
ester 


in his discussion. 


Books for Lawyers 
Reginald Heber Smith contributes a 
l “Yankee 
b 0k which be 


“a labor of love”’ 


ly moving review of 


ym Olympus”—the 
and became 
Walter P. Armstrong 


Ss concerning 


St Se ler.” 


humor ists of the 





law, and finds much which is amusing 


in Fred L. Gross’ ““What Is the Ve1 
dict?” This issue contains also a 
review of a highly important book 
published January 25, Norman Hill’s 
“Claims to Territory,” which deals 
realistically with one of the most pro 
vocative of the causes of ind on 
of the most difficult of th problems 
of international adjudication. ‘Es 
cape via Berlin” is depicted as a nat 
rative by a lawyer concerning himself 
ind what he dared and risked in re 


We 


publish also a commentary on Beards 


sisting totalitarian government 


ley Ruml’s forecasts of ““Tomorrow’s 
Business,” which are likely to be of 
much importance to la ‘Th 
Iwilight of Individual Liberty,” by 
Hamilton Vreeland, Jr., is shown to 
be a trenchant but disturbing analysis 
of present trends. Other useful and 
interesting books of curt nt issue art 


reviewed. 


Review of Supreme Court 
Decisions 


[wo Japanese exclusion cases 
the Japan S¢ 


the conflicting views 


Sup 


plementing curfew 


CasSeS) 


present 


which seem almost irreconcilabl 


when war threatens the safety of our 


country, unless the rights of our citi 
zens of foreign ancestry npo 
rarily suspended. 

In an eminent domain case ther¢ 


came to the high Court for the first 
time the problem on which there 


been doubt and debate in 


man; I 
our tribunals. In U. § General 
Motors the view long held that a 
condemnee could not recovet ~ con 


sequential damages” in acti 


} f 
tne tee 


is sought to be acquired, was 
reafirmed, but it was held that d 
ages to stock ‘and fixtures can be 
into account in the ascertainment of 
just compensation, when only a tem 


porary is taken 


right of occupancy 
Here also will be found the review 
of an important declaration of the 


inoperative character of certain pro 


visions of Fai Labor Standards Act 
to pen ilize the employme nt of chil 
dren under sixteen as teleg iph nes 
sengers. 

Other important decisions ar 


ilso reviewed. 
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NICHOLS CYCLOPEDIA OF LEGAL FORMS ANNOTATED 


by Clark A. Nichols 
9 Volumes including latest Pocket Parts, Price $75.00 
Not only contains a form to fit every conceivable situation, but tells you the law applicable, 
notes, statutes, decisions of courts, and law journals. It puts your library to work for you 


and it is kept to date by means of pocket supplements. It does not contain pleading or 
practice forms. 


S ’ and where to find it by keying the forms to text books, legal encyclopedias, selected case 


Will any other work in your library do as much for you—tell you what the law is or where 
to find it, and then show you what to do about it? 


BARTON FEDERAL INCOME ESTATE AND GIFT TAX LAWS 
Ninth Edition 
One Volume including 1944 Pocket Part, Price $30.00 


The complete history of all Federal Income, Estate and Gift Tax Laws is shown at a glance 
as this work sets out in parallel columns the law in effect during each year beginning with 
1939 and brings back into each respective year the retroactive amendments made by the 
various Joint Resolutions and Revenue Acts, so that the reader can see exactly how the 


law read in any given year. He also can readily compare the changes which have been 
made from 1939 to date, and through the cross-references to the author’s Eighth Edition 
the law from 1926 to date. 


Pocket supplementation keeps this work constantly to date. 


12 Volumes including 1944 Pocket Parts, Price $130.00 

A complete restatement of the entire field of federal income and excess profits taxation so 
written that anyone interested in any phase of the subject may readily find the law appli- 
able with the minimum expenditure of time and effort. 


Kept constantly to date by a monthly pamphlet service, cumulated every three, six and 
ne months and cumulated in pocket parts at the end of the year’s subscription. 
The charge for the year’s service including Pocket Parts, (July 1945) is $25.00, payable in 


1dvance. 
* 


CYCLOPEDIA OF FEDERAL PROCEDURE 


(Civil, Criminal and Appellate) 
Second Edition 
14 Volumes including 1944 Pocket Parts, Price $150.00 


A complete encyclopedic treatment of jurisdiction, venue and practice in the federal courts 
in the light of the Rules of Civil Procedure and all pertinent authority. 





The forms are incorporated with the text for ease and certainty in the drafting of any 
instrument, civil, criminal or appellate, required for use in the course of federal practice. 


Kept to date by annual pocket supplementation. 
Terms and descriptive literature gladly sent on request. 


: CALLAGHAN & COMPANY 


401 East Ohio Street Chicago 11, Hlinois 


Sars 
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@ In writing this fact-packed case- 
by-case history, Mr. Kinsley enjoyed 
the advantage of having covered for 
the Tribune many of the court proceed- 
ings and other events which are the 


meat of this book. 
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No law library should be without it! 


THE STORY OF A *3,000,000 FIGHT TO 
PRESERVE FREEDOM OF UTTERANCE 


ITH this compact volume, you can 

review quickly the various major 
attempts made in the past 25 years 
to invade the constitutional principle 
of the freedom of utterance. “Liberty 
and the Press’ by Philip Kinsley sets 
forth the efforts made by the Chicago 
Tribune in defense of this principle 
not for that newspaper alone but for 
all the people. 

Here is the case-by-case history of 
the legal battles during the past 20 
years in which the Chicago Tribune 
has spent some $3,000,000.00 in an 


effort to prevent the setting up of 
precedents which someday might be 
used to compromise the rights guar- 
anteed every American by the first 
amendment to the Constitution 

Get your copy now. Handsomely 


casebound in cloth; 108 pages, 6 x 9 
inches in size; attractive dust jacket 
Price, $2.00. By postpaid mail, $2.1 
Now on sale at bookstores and 
the Chicago Tribune Public Service 


Offices, 1 South Dearborn Street 
and 435 North Michigan Avenue 
Chicago. 


LIBERTY and the PRESS by pxHiuie Kinstey 


PUBLISHED BY THE CHICAGO TRIBUNE 


AUTH TW Pu pmrTereRIN aru svete enTT iP 


purchased for $3.00 per volume. 


PU te ek nin ne 


Limited Supply 


THE VISIGOTHIC CODE, translated from the original Latin and edited by S. P. Scott. 


This book was published by The Comparative Law Bureau of the 


American Bar Association, and the few copies available may be 


No extra charge will be made for delivery. 


American Bar Association 


1140 N. Dearborn Street 
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Chicago 10, Iil. 
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of Maryland... Baltimore, Md. 
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A Veritable Encyclopedia 
of Federal Practice 


Forms of Federal Practice 


The Forms in Ohlinger’s Federal Practice are 
accurately drawn and thoroughly annotated. Many 
of them were adapted from the record in actual 
proceedings and all of them have been made to 
conform to the letter and spirit of the new Federal 
Rules of Civil Procedure and the latest Acts of 
Congress. 


Federal Administrative Law 


Volume Two is largely devoted to Adminis- 
trative Law, especially the provisions relating to 
the review and enforcement of actions of admin- 
istrative agencies. There is also included a synopsis 
of all practice statutes scattered throughout the 
U.S.Code. 

Law Review Articles 


A special effort has been made to include refer- 
ences to every law review article pertaining to 
federal practice, jurisdiction of federal courts, and 
administrative practice. 

A Book for Practicing Lawyers 
By a Practicing Lawyer 
SIX VOLUMES—WITH 1944 POCKET PARTS 


$60.00 


Send for descriptive circular 


THE W. H. ANDERSON COMPANY 


524 Main Street Cincinnati 2, Ohio 
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The American Bar Association Journal 
offers... 


A limited number of complete bound 
volumes of the Journal for the years 
1923 to and including 1943. We 


suggest that if you wish to complete 





your Journal library that you send 


your order in at once. 


Only 3 or 4 volumes are available for 


most years. 


s 300 PER VOLUME 
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1140 North Dearborn 9 
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meme free copy 


OF THE NEW DELAWARE 
5 Amendments CORPORATION LAW 


(now in preparation) 





Including 194 





® The Legislature of Delaware is now in 
session and will unquestionably amend 
the General Corporation Law. Within 
24 hours of the adoption and approval 

























Hall. Inc. 


- 
prentice york 1.80. 


90 Broad Street, Rew 






of such amendments, Prentice-Hall will 
have on press a new, revised edition of 
the complete law. If you will send us 


The tax and corporation laws of the vari- your request now, © Spy will be re- 


ous states are always in a state of change. served for you and will be sent to you 
Prompt, accurate, and up-to-the-minute : he 

information on state requirements is just gratis as soon as it Is off the press. 
one of the advantages offered by the 

Prentice-Hall Corporate Organization This booklet (approximately 150 
and Maintenance Division. There are : ; 4 

many others, including the moderate cost. pages in length) will contain the full text 
It will pay you to investigate the reasons ° . 
why the loreal organization of its kind of the statute, annotated with leading 
in the world offering law, tax and business 
services is the preference of so mony 


leading law firms. It is not merely a digest. 


Federal and state court interpretations. 


Please address your request for “The General Corpora- 
tion Law of the State of Delaware” to 


CORPORATE ORGANIZATION 
AND MAINTENANCE DIVISION 


(The services of this Division are avail- 
able only to counsel) 


PRENTICE-HALL, inc. 


90 Broad St., New York 11,N. Y. 
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Lhe Constitution and the 
| Treaty to Prevent War 


Che propo 
Uni N y mail 
Ce aCct ind S ) 5 Ip] 
aggressor nations US cis 
cussion about the ynal pi 
ed ire we 1us i 
an. obligation ) i 
forces tor thos 
Before we a s, we should 
know how it is to I and what 
ofhcers o1 n¢ rover! 
nent are to D I with tl 
fateful decisior r wal 
The purpos yf i is to 
describe as s ossible the 
constitutiona to | to 
The Terms of the 
Proposed Treaty 
I ! i 5 Oo! the 
Du parton Oak ( ¢ ( 
in internatio on of 
United Na ( ral A 
bly ' vine 
i I T} 
i ons _ 
i¢ i ) 
ression f 
rt » ef 
irmed for« ) S 
latiol 
sted ir 5 ( " 
membersh D Ol S 
en United N United 
States. Great Brit sia. China 
ind Fran 
presentation o ( : Che 
) er s natior ‘ . nted 
il] desig i 


call of the 


FORMER TOR GENERAL 


The 


against an aggressor 


yy the Assembly. decision to 
ise armed force 
nation would rest with this Council 
Che proposal does not state whethe1 
the decision will require unanimous 
vote of the eleven representatives on 

iy be 


made by a less number, o1 


whether, if by the less number, the 


five permanent members must agree, 
yw whether a nation may sit in judg 


Each 


to supply armed 


nt on its own case. nation 


t 


» agree forces 


Oo carry out a decision to assail an 


goTessol Ihe character and stre neth 


those forces, and the areas in 


Oo 


vhich they are to be used remain to 


eo) iwreed upon. The proposal 1S 


silent as to how a nation may with 


draw from the arrangement and how 
nuch notice it must 


give of inten 


yn to withdraw. Thus, the most 
difficult points are left unsettled. We 
will assume that all these details 
will be 
n a treaty pursuant to the clause in 
the ( that the 


shall have 


agreed upon and embodied 
onstitution President 
Power, by and with the 
Advice and 
) make 


hirds of the 


Consent of the Senate, 


Treaties, provided two 
senators present con 
ir,”! and that the United States 
yuld become pledged to the use ol 
armed forces under the conditions 


stated in the treaty. 


The Constitutional Questions 
That 


whether the President would then bi 


brings us to the question 
in a position to perform this pledge 
Will 


iuthority for the 


the treaty alone be sufficient 


President, at the 


1 


Security Council of the 


by William D. Mitchell 


OF THE NEW YORK BAR 


FORMER ATTORNEY GENERAL OF THE UNITED STATE 


United Nations, instantly to use ou 
armed forces against an aggressor, 
constitutional 


or, because of the 


power of the Congress to declare 
obtain an Act of 


the 


war, must he first 


Congress, in which House of 
Representatives participates, autho1 
izing him to begin hostilities? If 
congressional action is required to 


Con 


gress act on each case as it arises, 01 


authorize hostilities, must the 


may it delegate to the President a 


continuing powel to use force against 
an aggressor whenever an obligation 
so to do arises under the treaty? A 
great metropolitan daily states this 
question to be “whether the consti 
tutional 


power of Congress to di 


clare war could be by-passed by a 


simple statutory enactment by Con 


gress or by a treaty ratified by the 
Senate." Shall our representative 
on the United Nations Security 


Council have freedom of judgment 


when voting for or against the use 


of force, or should he vote as th 
President directs? 

Some treaties are “self-executing”’ 
in the that 
make 


aty giving aliens the right to 


sense they require no 


legislation to them effective 
\ ore 
own land in the United States is an 
When 


becomes 


example. ratified, such a 


treaty law, and needs no 


supporting legislation,®? as the Con 
stitution provides that the Constitu 


tion and Acts of Congress and “all 


Treaties made, or which shall be 
made, under the Authority of the 
I. Constitution, Article II, Section 2 
> New York Sun, November 18, 1944 


3. Asakura v. Seattle, 265 U. S. 332 
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to Prevent War 


The Treat 











United States, shall be € 1 all ich isu mu il for action b ( 
Law of the Land.’’4 nate in the House, and since a ivailable armed fo 
A treaty. the performan f whi does not originate there, it the attack. There, war is tl t upon 
requires an expenditure of ib] by itself operate to reduce He does not initiate it. In 1862 
, riff ] ct ‘ oTes } t } Prize iT 
funds, is not. self-executing ry ind an A f Cong t Prize Cases 
; , for wi nat cn gf lit f hy lockad 
Constitution states that , ALICIL) au b 
N =e [ is necessary to put a recipro ) n ports, instituted | P 
o money * } e draw! t tT} ‘ ‘ 
Treasury but in Co ' fF As reaty into effect The Senate ident after the South 
propr itions mad h Law.5 | P ysed to q 1estiol! tne po ) lities by attack Fo 5 
So. the treatv to buv Alaska { f the House, seems to have Supreme Court 
, : : ; } : *. 11 ' = >, lon 
Russia ata stated pri e could not ed in if ] ( propos a | aden 
performed until the Cong: Nations Trea yuld no He does not initiate t r but 
propriated the necessary funds I i ir revenue laws, and the ca yund to accept the cha witl 
special provision in the Constitut t iprocity treaties is mentioned tin for i lat 
prohibiting the withdrawal of fund ynly to show that claims that MOTICY 
from the Treasury for ar " ) lation is required to support On the other nd 
except pursuant to an appro] 1 treaty have had their basis in a President’s po ( 
by Congress, makes it clear that a itiona provision express! 
treaty by itself gives no a =, Hou { Representa sy the Constitution, ¢ 
expend public funds T} i princi! special vOICe il the subject € power to I ) 
; : ' f n war He | I 
is bevond disput I u | at reaty tiate or declare a wal : P 
armed forces against an age? rona We come née to the questio reign nation or é 
tion would be in expel i 1 treaty obligating t ' 

; Th re nave b I I yu lI 
the money for which can only be | 1 States to join in the initia alte a ilies 
made available to the P: lent | ystilities against another nation 

‘ ; Claration oO Val ) 
appropriation act ind tl ( rizes the President to perfor 
ippropriatior S, I 1 forces to comn 
. : ; . f ¢} ] } ‘ | t? 
tion forbids appropriations igation without a declaration F 
Pr e3 I uttacks on Frencl 
armed forces “for a longer I ir by the Congress or an Act ol TOK fe the hi 
{39 ise OF tl Ba 
} 4 { "8 ven tl 7 ( ithoriz the hostiliti 
than two Years Even th 1uthorizin 1ostill od] maeiets. ten, Saliles Gn ' 
ment of our representativ yn t / hsence of such a : 
yassy during the Bo» 
Security Council would req 1] , nt las 6no mstitutional , , 
Vera Cruz incide 
Saad f = lawe ave - ta imitinte war without , 
Oop ‘ 1oO ‘S if I 5 Sala ‘ ) y] f Wa WILT | QO! ' ' 
propriation co ‘ — of forces in Haiti and Ve1 P 
, } ens i sn , a te | ‘ 
( n esid t cou S oO i] utnori lé Cons l . 
penses Che Pi en ) ) 1 10 T] neg chase into M« 
' — - ae ' } : 
verform our obligations unde ion gives to Congress the pow to , : 
| ' I yandi Pancho Villa i ] Lhe ) 
proposed treat without the aid of War [he rd declai | 
ms \ ere Ila 
Acts of Congress appropriati! t something mor in an al 
. n io ign ports to ) 
eded funds. If at wes Se +] ‘ = +] , . 
needed funds ! ity 1 yu ner It includes the powe1 
sinesiti ' I »— American citizens 
} f 9 . } ‘ ¢} +} ; ‘ f 
expenditure of mone yun y a yrize the initiation ol al 
~" . , Some of these affair 
tions under it may be repu ted Congress has the sole power, und , ' 
; : 1¢ Congress D 
the House of Representatives refuses the Constituti to make that d ! 
h Hou AC] S ition ) bh that dec omptly ratified afterw ’ ‘a 
to vote for the necessar ppropria n, and to sanction or authori 7 aT 
re not. lo justify 
tions. The House has ne commencement of  offensi ' 
i cu eC Drali l 
h peer Telet } Id davs was CO! 
pass the necessa ip] In th a ¢ it was CO from Congress was o 
bills.® red unfair to begin a ir without 
Another instance of the probabl vious declaration, and doubtless Constitution, Article \ 
cit I SCC ‘ } ; 
: ; a sa il j } . 
need for legislation to mak 1 treat it is why th word ae ( Hyde, In i I 
pore : | : , 
operative is where a recipro¢ n the Constitution. No " . 
’ ' ( OTeS R 
. 7 . ’ 7 * ; tt ne +) 
obligates the I nited States to red S Navy t Way Ota iCKIN? Ts Ty Willou 
its existing tariffs on imports, in « declaring war a wards Ed., Vol. I, 549-55! 
a . . , : Constitution, A S 
sideration of reciprocal 1 [Che vesti of this power In t , ; 
I Dige Interna J 
by the othe1 contracting natior R Co ress x udes the ide i that tl \ P 198-9; Hyd 
‘ ) § 594 
lying on the constitutional requir President, merely by virtue of his 0. Article I, Sectior 
ment that “All Bills for is President or as Command 11. Digest Internatior H 
e : : \ V, p. 179-180; Hyde, ? I 
Revenue shall originate i Hous i-Chief of the armed forces, is fre > . 
of Representatives”? t] Hous 1S initiate war at his own discretio \ le I, Se 8 
: aap “ ¢, War P 
steadfastly insisted that an act Of course, if hostilities agains 
ing tariffs is as much a reve! ct " oun by anotl I n, it 1S 2 Black 6 668. 5S 
: tne dinfti - fF ¢] President. without Federalist No. LXIX 
as one imposing auties 1S] qauty or the resiaent, withou ( p 170. 178-9 
60 4merican Bar Association Journal 





whit 


gre 


pov 
rela 


me! 





n argued tl has bee 
) prote AY ad I 
if the ps i K¢ 
» and did no i i 
it the hostili ted, not 
nations o yu i dis 
lerly element I sto! 
dents ha cited 
ipport Lilie ) I 
Act ot Cor ] ) 
iny treaty, tl P nt may have 
iuthority to irmed to 
tO assall a ¢ I s. The ar 
ment has e\ ed to 
point of a tir lI itia 
»I ir a i! ri 10 
nas tor its u the Tro 
ection ot the il property o 
American citize1 
The incident ned 
inalog O d 
he United N J 
i arm 1 fo r mn l 
»T disarn Q 
) would l I 
I ag’ SSOI ] it ) 
trugg] It is Cor I 
ion pa ik 1 
tend othe l President 
) 5 o en > ) 
oO itl ) i I \ 
) Cong l 
ie existen ) { 
us to ul 
In the cas : 
tnere ould i | 
tne! ] | t 
ypinion 
give him authority > act—alw 
v1 h tn qj | ( 
: 
‘ress must | 
A trea 5 
is said b ( 
iw ol i 
vith a Act of ¢ 
field 
[reat i 
vhich ‘1S al i 
1! rnationai 
The Presid 
powers in tl 
I 1t10NS ] i) 
nent tha ) 
vay in nN 
mn Is ¢€ ug > ror t 
President ) 
= mor rs 


he is without the means to perform 


yur treaty obligations. \ «treaty 


should not require the aid of legisla 


because it operates 1 


tion merely 
field in which the Congress may legis 
rte The 


uch limitation on the treaty powe! 


Constitution contains no 


Io hold otherwise would require th 


House to concur in all such treaties 


notwithstanding the constitutional 


provision that ratification by the Se1 
} 


ite alone is enough. Among the legis 


itive powers of the Congress listed 


1e Constitution, the power to 


leclare or authorize war is not set 


part in any way, and there is no 


special provision singling it out as 
one in which the House of Rep 


entatives has any exclusive or specia 


} 


Except for the one above 


function 
nentioned relating to appropria 


tions, no clause in the Constitution 
<pressly limits the treaty powell b 
requiring an Act of Congress to mak« 
the United Nations Treaty effectiv 
This question, however, is one on 


which opinions may differ’? and on 


i 


ich the courts have never passed 
Heretofore little has been written 
ibout it. It was discussed in the 


Senate in the debates over the League 


»f Nations As a practical 


is no present need for a decision 


matter 


I It is really an academi 


ot the 


point 
question. If 


approves 
ri 


prevailing public opi 
the treaty, am 
senat by a 

the Hous 
ould, join in appropriate legislation 
» make 
President to act promptly. Su 


would 


the minds of our 


two-thirds vote ratif 


should, and dou 
it effective and enable 


he Hous not leave an 


yubts in allies or 


»f potential aggressor nations as to 
hether we intend to perform our 


olemn international pledges To do 
yuld destroy the value of 


sO W 


ity as a deterrent to ag 


Act of Congress May Give 
Congress Power to Prevent Force 
obli 


Si the performance of ou! 


ms would require ant nriati : 
I would I quire appro} lation 


yney, in which the House must 

why should not the Congress 
el f reat in i 

Tia | > in 4 ivola s 
is ) hether whel n 


The Treaty to Prevent War 


obligation arises to use our armed 


forces, the President must apply to 
Congress for an act declaring war o1 


authorizing the initiation of war? 


Even if it be conceded that despit 


the treaty, and because of the was 


power of the Congress, the President 
may not act without authority from 
the Congress, it is clear that the Con 
gress may give him continuing powe! 


to perform our treaty obligation 


wal 


without delay. The power Is a 


legislative power, and _legislativ 


power cannot be delegated to th 


President, but it would not be an 


unconstitutional delegation of legis 


Congress to en 


lative powel for the 


act a law authorizing him to use our 


armed forces to the extent and ii 


the manner prescribed in the treaty 
whenever he finds that an obligation 


so to do has arisen under the term 


of the treaty. Legislation along suc! 


lines has been sustained by th 


Supreme Court in an unbroken ling 


»f decisions. 


(he underlying principle is that 


the Congress may state the principle 


to be followed and the conditions 


under which it is to be applied, and 


President the 


delegate to the powel 


to determine whether the stated con 
ditions exist, and to act according 
example of such legislation 


1922 


\ simple 
“flexible 
the Congress provided tha 


is the tariff” act of 


There t 
existing tariff rates should from time 
to time be raised or lowe red to mcet 
the differences in costs of production 


It del 


powe r to 


at home and abroad gated to 


the President the ascertall 


differences, and gave him con 


LHoOse 


tinuing power to alter the tariffs 


accordingly. Fixing tariffs is a legis 


lative power, but the Supreme Court 
held that the flexible tariff act did 
not make an unconstitutional delega 
Saying Ol 


tion of legislative power," 


President 


He was the mere agent of the la 

aking department to ascertain and 
declare the event upon which its e» 
pressed will was to take effect 

Ihe only recent controversi 


] Constitution, Article VI 
16. Holden v. Jay, 17 Wall. 211, 243; Ge 


roy v. Riggs, 133 U. S. 258, 266 

17. Hyde, International Law, Vol. 2. & 
footnote |! 
5 Hamt ( v. i 276 I Ss } 
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cient certainty the facts wl t cas Ambassador Da Preside! ' 

President must find to 5 ) 1 tha nde} ,ddern con nst the 

he acts. Ihe Supreme Court | 1 ambassac needs on :, d for 

1936 that in a matte I ) rrantin 

eign relations, a field in Trop son 11] iuthori 

President already has 5] Cong lou yr th of 

the statute may prescrib im a pres i ion is threa 

certainty than in the field of ippoll yur rep vitho 

tic law, the facts to b ) I ixing en ffect th UrpoO 

President befor iction N ) I ) ) y continuil 

familiar with the decisions o1 nd I] 1 | 

subject would doubt the stit I ilso pro ( mn ilat | il 

tionality of an Act of Congress givil 4 applying sal ) yr usil finds a ro 

the President continuing po yu reSe! conditio1 

use our armed forces to S Py ! l ino 

gressor nations henever | find familiar operatio1 sei 

that an obligation to do so! vi nmen ali that o , 

under the terms of the Ur \ il i con ) 

tions Treaty. Such a statut P den it our peop ) val 

remove all ground for deba is a i pl wm? 

whether Congress must d | by la If ere ac ) 

authorize war. Its ena yf fo be consi ( ee _— 

enable the President to act nitiation of ir, the Act i 

delay. If the matter be ( rress may the Preside | 

state that he could no ) h Hi Rey 

treaty im any Ca it nds tl ict hat ° ' 

lays incident to the passa yn is threatened and n ci 

lation, the ageresso Oo t ror n iry to I ) sid 

his conquest before we mak ses of the Phe | 

If aggressors knew such d $ a Ci Just 

probable, the treaty would ha ition , in tl 

value as a deterrent to a Summary reat nt] 

1arlz Ou proce lure may ' Malo 

Authority of Our Representative _— sien OVI 
on the Security Council \ I tas P Se 

Finally, there is the questi ibout | nevoti | Presi he Ho ud 

the extent of the disa nar‘ itified b " -thirds vo I fe “¥ j yf the 

powe! of our representat \ S VICI f th 1S ) ; és pre 

Security Council, when votil forces DI nt ageression si reng 

against the use of armed force. § in pea | prescri mt ng 

public speakers have assun that ynditions nde hich cea. iti 

may be free to exercise his ) yrces. an = he g 

ment. The American peo] stal S Cor $ Evans Hug tter 

never consent to his Vin 101 d en fo ; 4 nde 

authority. If they onc t! sed. on whi : th riat 

lief that the United Nations \ Ch rea : o ind ¢ 

requires it, they will turn agains ss ] eth ( LES¢ 

entire plan. We should 1 na av honorab 2 riatic 

not entrust our vote for peace or 1 lraw upon giving na i We shor | Inctic 

to anyone other than the Presid Dh ati iv b lowed Ho ft gs 

of the United States. Althoug! tl yt Coneress R d\ ) ' , vel 

President cannot spend the time i1 1) providin (Contin P On: 

Europe to sit on the Council, ma ointment of our sen »ption 

be given control over our vote. B yn the Secur ( il, fixing : ' pected 

fore the days of the transatlanti $s compensation, authorizing at 20. Hyde, Inter? 9 tutions 

cable and the wireless, it was neces ropriations to iy his salarv ar ee on 19] )- Hy ie. \ Congre 









WOODROV\"“ 


just betore 


Congress 


nt Resolution 


Mon 


Vialone 


rrovided for 


provements 


trengthenin 


One 
} 


yption of the 


pected 
tutional 


Congressmen 


/ 


pa 


to submit 


amendme! 


and 


Ni 


Congressma! 


resoiut 


Ss 


cor ganization 


of the Federal Government 


ILSON 


dation of the 


be prohibited from acting as mes 


senger boys for their constituents 


and required to give their entire 


ne to their legislative functions. He 


said another representative should 


vw elected from each district to a 


congress, the function ol 
would be to keep in touch 


th the executive departments and 
bureaus, run errands for constituents 


and do that mass of detail which now 


takes ninety per cent of the time of 


present Congressmen and Sen 
itors. Being a realist, he said they 
uuld have to prohibit the new 


representative errand boys from run- 


ng tor the Senate or Congress for 


obviously, 


wonder 


i number of years, for, 


ofhcials would have a 


these 


ful opportunity to cut the ground 


from under the statesmen, who there 

after would function solely in the 
rhe legislative atmospher« 

Profession Should Give 

Committee Their Views 

I hope the lawyers of our country 


rive serious thought to the work 


the new committee on reorgan 


ition of the government and will 


the benefit of their ideas as to 
scope and extent of that reorgan 


Obviously, we may leave to 


} 


he committee the details concerning 


nctioning of Congress itself 


' 


lat is, such matters as the consoli 


] two 


committees of the 
ses and the legislative procedure 
enactment of a law 


im re wspaper reports concerning 


b) David A. Simmons 


the creation of this committee it was 
said the legislation was for the pur 
pose of lifting Congress out of the 


I think the 
that it 


“snuff box and wig era.” 


committee will discover will 
be necessary to go back to the funda 
mental principles of government ol 
the “snuff box and wig era” in orde: 
to accomplish the purposes it has in 
mind. It will also discover that legis 
lative efficiency under our form ol 
vovernment is no simple mafter. The 
edicts of a powerful executive, be lh 
emperor or what-not, are much mor 
than the en 


eficient to formulat 


actments of a Senate of ninety-six 
senators and a House of Represent 
hundred and thirty 


atives of four 


live congressmen 


Federal Powers Separated into 
Three Branches to Prevent 
Autocracy 

three 


Our has 


branches 


form olf government 


not for the purpose ol 


but, as Mr 


Justice Brandeis said in the case of 


promoting efficiency 


VUyers v. United States, to preclude 
the exercise of arbitrary power. The 
founders were cde termined LO Save the 


people from autocracy and, as a con 


sequence of their knowledge of th 


history of the governments of the 


world, they decided upon a repub 


lican form of government, with 


checks and balances against the mis 


use of power. Recognizing that the 


legislative, executive and judicial 


were separate functions of govern 


ment, they placed those powers in 
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Reorganization of Government 


separat departments. There is no 


equivocation about the language 


Ihe Constitution provides that all 
bye 


pow rs grante d shall 


legislative 
vested in a Congress consisting of a 
Senate and a House of Represent 
atives. All tl 


given to th 


e executive powers ar¢ 


President, and all judi 


cial powers vested in a Suprem« 


Court and in such inferior courts as 
the Congress may from time to time 


ordain and establish. 


Ninety Per Cent of 
Regulations Product of 
Executive Bureaucracy 


Notwithstanding the express mandat 
of the Constitution and the in 
tention of the founders to vest all 
legislative power in the Congress 
now find that of the multitude of 


regulations being issued in the nam« 


of the federal government, ninety 
per cent are the product of executive 


bureaucracy and less than ten per 


cent are from acts of Congress. J 
day the business of regulating the 
lives and conduct of the citizens 
not only the largest, but the most 
important activity in the country 
It is not my purpose at this time to 


decry that fact. Let us leave to others 
the debate as to whether this bureau 
system is fascistic, Communistic, o1 
foisted upon us by naturalized citi 
zens of European background who 
have never assimilated the theories 
of our government but are familiar 
with the intermingling of all power 
in the same hands in the countries 
Neither is it 


necessary to assert that the executive 


from which they came. 


new deal or old deal, is engaged in a 
conspiracy to strip the Congress and 
the courts of their power and reduce 


them to subordinate positions. 


‘Equal and Coordinate”’ 
Branches of Government 
Are Hardly Equal 


From the standpoint of numbers 


and expense, the so-called equal 


and coordinate departments of gov 
today are 


ernment” anything but 
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equal 


have 96 senators, 435 representatives, 


In the legislative branch we 
ind a few thousand miscellaneous 
mployees, mainly clerks and stenog 
raphers. The appropriation for the 
current yeal is 
$13,900,000 for 
Che judicial department 


approximately 
salaries and other 
x pensé 
consists of 255 judges, supreme and 


inferior, and a few thousand clerks, 


ommissioners, stenographers, _ ré 


orters and bailiffs. The current ap 


ropriation for that department fo. 


salaries and expenses, including jur 
ors’ fees and expenses, is $13,618,000. 
With one hundred thirty-six million 
people in this country, the cost 
yf the finest judicial establishment 


in the world is ten cents each. 
I'he cost of the congressional estab 
lishment is a fraction over ten cents 


Ihe last tabulation that came to 
my attention showed 3,016,000 civil- 
ian employees of the executive d 
partment, with expenditures of mor« 
than six billion dollars for thei 
salaries and expenses. This does not 
include the military and naval pe 
sonnel nor the direct war expendi- 
tures. 

If we are optimistic and assum 
that after the war the civilian per 
sonnel of the executive department 


will be 


still hazard the assertion that there 


reduced one-half, we may 


will be ten times as many persons in 
that department and the so-called 
independent establishments and bu- 
reaus engaged in legislative research 
and drafting as there are in Congress 
itself. We may also safely assert that 
there will be ten times as many peo 
ple in the executive branch judging 
controversies between the citizens 
and the government and hearing al 
leged violations of governmental 
regulations as there will be in the 
entire judicial department 


hat commingling of the three 


powers in the executive branch 


| 
would produce abuses should have 
been apparent. That it was a vio 
lation of our tradition should hav: 
been a warning, for, after all, wradi 
tion is but the memory of past ex- 


perience. Why is it that man learns 


tting, mus 


but to forget and, forg 


learn again? 


That Congress Is Overworked 
Cannot Justify Bureaucracy 


Ihe standard justification of th 


bureaucrats for withdrawing the leg 


islative power from Congress an 


conferring it upon those “ex-officio 


experts,” as Dean Pound calls them 


is that Congress simply has neithe1 
time nor experience, even if it ha 


the capacity, to investigate, and legis 


late in detail, on all the multitude 
of matters with which bureaucracy 
concerns itself. As Robert H 


General, said 


Jackson, then Attor1 


in 1941: 

Serious practical nces 
upon the distribution of power be 
tween the President and the Congress 
When the Court h that NIRA 
code-making could be l ited 
to the President e executive 


agen ies, it destroyed 


of the code technique in industry, for 
everybody recognize I I SSI 
bility of Congressional action on hun 


dreds of codes 


Bureaus Now Enact More 
Legislation Than Congress 


In other words, the standard apol 


ogy for the failure % Congress to 
act, and the justification for giving 
broad legislative powers to the ex 
ecutive department, is that Congress 
is SO weighed down that most of the 
legislative functions must be per 


formed by somebody else after Con 
gress has granted in broad terms th¢ 


general authority in a_ particular 


field. I think that is an afterthought 


Because the bureaus now enact ten 


times as much legislation as Con 
gress, and because Congress itself is 
swamped with such legislation as it 


is enacting, it is easy to say that the 
impossibility of pert ling the task 
necessitated giving legislative powers 
to a hundred alphabetical agencies 
even though NIRA code-making fell 
by the wayside. 

Someone may say that the in 
creasing complexity of life in our 
society has made necessary vastly in 


creased legislation. I am familiar 
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Reorganization of Government 


' yf oislation Neither did the failure of the people to govern 
, vish any control by the judi themselves at the city, county and 
, state level, and the demand of thos 
' u , Vheir aims and views are pet people that the federal government 
inderstandable. What is not ‘imtervene and attempt a solution of 
— standable is how Co every problem, national or not. Thi 
| sentative of all the peopk attitude is well « xpressed by the say 
it nation, ever permi ;} ing, “Let George do it,” instead ol 
;, aS eee +] pitching in and solving our own and 
of our covernment that it is uur community problems as_ the 
ily recnemisabls rise The attitude Mr. Sumners re 
Is thet , = I think rred to is a fundamental cleavage 
eral. Some deal with attitudes, ' personal and political philosophy 
( vith governmental reani between thos who politically believ: 
idl ite with fundani ] in a strong central government and 
D ciple For instance in tl ' those who believe in local self-gov 
‘ sewory it would he Ip if, as a peopl ernment and states rights 
\ uld fo ila ypprove and ol Decentralization of our govern 
| ( certain reasonable and atta nent, i it were possibli would no 
. na hic standards \ doubt he Ip cure the evils of burea 
e hor and fair , cracy. But we must be realistic and 
' recoen! ‘ l o 
. misht conceivably hav recognize that our federal gover 
’ necessity for ral of nent is no longer one of few and 
‘ ] 
nt bureaus ind = com nited powers but has become as 
7 A lit more honesty and ywwerful as any in the world Re 
BS ent 
iling in the future may brin distribution of any of this power 
" | , 
fro t a relaxation of some of th ick to the several states and to th 
( ' resteirtiomes people at home seems, at the mo 
: ment, hardly feasible. However, Con 
LO! th il RK l ; 
, ‘ress can, by a rearrangement of fed 
iblished ral articies re : 
ral power, reestablish the checks and 
on nation-wide surveys ol 
, balances in our government and 
I ce ! ( lly and service trades and pro ‘ 
a thus prevent the misuse of that 
) cularly garages, rad. ' 
_ 2 paowec!i 
Growth of Age jrisdiction r sho itchmakers mn 
d Personnel » others, which indicated what a 
sonne ie Definite Proposals Suggested 
illed chiseling ol vel : 
Niel ee i P to Streamline Congress 
, o 64 
, t |. This is a sad How could this be done? First, 
' in those trades. and a iss let Congress recapture its legislative 
rent | iant letrers following the a power by the creation of its own 
' y | 1 > . . 
lia ail ireed that the situatior Bureau of Legislation, under the 
pnt P na multitude of other nmediate direction, supervision and 
. 1c 
n s triend Such conditions canno control of Congress and its com 
Con ais ' ibout a ¢ ind for mittees, to investigate and draft all 
ndeavo 
) deav it regulation and cor ) subordinate rules and regulations 
: : ictivities in tl ib needed to supplement any acts of 
the rel 1S Congress. Take out of the executive 
task jurisdiction a lepartments and administrative 
we 1 . . . rencies all the people, or as many 
Decentralization Desirable But “5°” — is 
: Pas es. ; 1 — 
ncies ial S “LY is may be needed, who are engagea 
Hardly Feasible 
g fell n f ippro in composing, writing and expert 
yns S \ inge of attitude by our people izing these minor laws. If ten thou 
yups lobl p toward a solution of sand were necessary, that would 
ul Cong! ictl »blen Hatton W. S ners robably be a very minor fraction of 
yi 
- rough a ZO te an article e1 hose now presumably engaged in 
: Don’t Blame the Bureaucrat those functions. There would be this 
idl 
said bureaucracy was caused by additional advantage: That the bu 
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Reorganization of Government 


reau, under the direction, 


supervision and control of Congress 


being 


and acting in its various divisions 
under the authority of Congressional 
committees, would have a legislative 
esprit de corps and a broad general 
outlook on these problems distinct 
from that of administrative bureau 
crats intent on expanding their au 
thority. Certainly the draftsmanship 
of all rules and regulations would 
become more uniform and more con 
sistent with the spirit of our laws and 
institutions. 
Second, create »f minor 
Take out of the de 


a system 
federal courts. 
partments and administrative agen 
and 


cies all employees necessary 


qualified now exercising judicial 


functions and place them under the 
courts as masters, Commissioners and 
examiners, to become a part of the 
judicial establishment with the out 
look, 
corps of the judge. Localize them 
federal 


impartiality, and esprit de 


throughout the country in 
courthouses to be available for the 
prompt hearing of complaints in 
volving the thousands of minor gov 


ernmental regulations. 


Consolidate the Various Federal 
Police Agencies 


Third, create a department of 
federal police headed by a Cabinet 
member, placing in it all the neces 
sary police officers, experts and in 
vestigators now scattered throughout 
all the departments and agencies 
Let it be charged with the enforce 
ment of all the federal 
and regulations, just as our state and 


laws, rules 


city police are charged with the en 
forcement of all state and local laws 
and regulations, instead of having, 
as now, one set of federal police to 
investigate violations of liquor laws, 


another for narcotic laws, another 


dealing with counterfeit money 


another with stolen automobiles and 


interstate crimes, another to serve 


court and others to trail 


aliens illegally within the country, 


smugglers, or writers of letters ob 


process, 


scene or deceptive, and a multitude 
of inspectors for a long list of agen 
cies dealing with everything from 
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boilers on ships or trains to bugs 
We would 


tremendous 


coming ove! the borders. 
immediately eliminate 
duplication of effort, to say nothing 
f the traveling and other expenses 
f the limited and special sleuths 
who now roam the country from one 
nd to the other searching for vio 
lators of their particular little laws 
ind regulations. Localize the offices 
throughout the country so that citi 
zens concerned with the _ enforce 
ment of the laws, as well as thos« 
who are being investigated, may 
know where, how and by whom th 
laws are being enforced. This would 
bring the federal powe! to the home 
locality where the citizen could repre- 
sent himself or be represented by his 
home-town lawyer in his controver 
sies with the federal government 
With their detective forces, their 
legislative powers, and their judges 
ind magistrates stripped away and 
they belong, the re 


placed where 


maining functions of most of the 


wwencies would be administrative; 
and we would then realize that such 
functions could well be performed 
by the great executive departments, 
with perhaps few and minor excep 
One 


needed, is to put all the lawyers now 


tions. such change, urgently 


( ngaged in agency enforcement work 
back 
federal district attorneys and the Dx 


under the supervision of the 


partment of Justice 


Government Would Change to 
Spirit Envisioned by Founders 


first, then with 
increasing momentum, our form of 


Slowly at ever- 


government would change back to 
the spirit, if not to the size and shape, 
envisioned by the founders. There 
would still be blocs and groups seek 


ing regulation of their competitors 


and favors for themselves; but the 


laws, if enacted, would be written by 


the legislators or under their im 


mediate control and supervision 


The execution of the laws would be 


aided by an even-handed investi 


gation and presentation of alleged 


violations. Most important of all, 


the accused citizen would have his 


} 


day in court, in his own vicinity, 


before trained and impartial mem- 


bers of the judicial estal hment. 


Re-Strengthen Foundations— 
Preserve Superstructure 


We have the greatest nation in 
the world, the best labo the be 
management, the best inventors and 


scientists, the greatest production 
the highest standard of living, th 
liberty, the finest 


know the form of 


most 


tion of justice. We 


government under which these gains 
were made. Let us re-strengthen th 
foundations while we preserve and 
magnify the superstructure of tha 
government. Let us rededicate ow 
selves to the cause of justi ind 
liberty, and of thei sel reason 
Let us accept the full 1 mnsibility 
ot our position as lay and cit 
zens. Then may we face the futur 
with full confidence hat we shall 
preserve the gains for which our 
yrefathers fought and died, for they 
left us the noblest herita that ever 
fell to the lot of man: a land rich in 
natural resources, rich histor 
and rich in the form of government 
by and through which the peopl 
rule. Let us look with assurance 
down the corridors of J and en 
vision the great nation of that day 
with a material magnificence beyond 
our conception, with a people worthy 
of the sacrifices of tl ancestors 
ind with a government based upon 
reason and the consent of the gov 
erned, opposed to for« n whatever 
form it may manifest itself and t 
to the ancient American ideal of lil 
erty under law Then 1y We Say 
with Rousseau: ““These wonders are 
the work of law. It is to law alon 
that men owe justi liberty 


THE TREATY TO PREVENT WAR 


(Continued from page 62) 

to the full limit necessa to mak 
our action effective 

Our real problems relate to the 
terms of the treaty and the obliga 
tions the nation is willing to assume 
Once they are settled, o Constit 
tion places no obstacles in t] Wa | 
prompt and efficient action 


United States. 
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Water Admimstration Under 
the Proposed Treaty with Mexico 


The House of Dele gat 
adopted on September 12, 
1944 (30 A.B.A.] resolu 
tions recommended by the 


Committee on {dministra 


tive Law, as to cert pects 
of the pending T ty with 
Me x1CO De bate Reso 
lutions was ret rt l 171 30 
1.B.A.]. 647-48 5. The 
Resolutions were opposed in 
the House of D ites by 
Delegates fron Basin 
States. In _ the 

presenting both sides, M1 
Jean Brettenstein {ttorne 


for the Colorado Water Con 


servation Board invited 
by the JOURNAL tf ive the 
arguments for the 7 ity, as 
to the matters , sized ho 
the House Resolution The 
action of the Hot is dis 
cussed  editoriall ; 

1.B.A.J]. 629, where it wa 
made clear that the Associa 
tion ts not opt g the 
Treaty as Sut } bu l R11? 

its amendment to the ad 
ministrative f ture 
Hearings as to tl Treat 
were begun on January 22 


before the Senate Committee 


on Foreign 1 fhai 


Che economic life an he future de 
velopment of ove! 00 square 
niles of land located in eight states 
ure dependent upon t itilization 
— the waters of tw nternational 


ATTORNEY 


streams, the Colorado River and the 
Rio Grande. For many years these 
rivers have presented to the United 
States and Mexico vexatious prob- 
lems of water conservation and flood 
protection. The Rio Grande forms 
the international boundary for over 
1,200 miles. The Colorado River is 
the international boundary for twen- 
ty miles and then flows for a short 
distance through Mexico before en- 
tering the Gulf of California. Until 
the rights of each nation to the use 
of the waters of these two streams are 
defined, there can be no firm basis 
for the planning, construction and 
operation of water-use projects dé 
pendent upon their flows. This in- 
ternational situation must be han- 
dled by treaty unless the United 
States completely reverses its foreign 
polic me 
Thete is now pending before the 
Senate Foreign Relations Committee 
a treaty which was recently signed 
after years of investigation and ne- 
gotiation.! Its purpose is to define 
the rights of each nation and provide 
1 method of administration. On the 
questions of the desirability of mak 
ing the treaty now and of the equity 
of the division of the water, it suffices 
that the responsible officials believe 
that it is advantageous now to settle 
for all time the respective rights and 
that the division of water is eminent- 
ly fair. The method of administra- 
tion will be discussed since the treaty 
provisions in that regard have pro 
voked argument. 
Some means has to be provided 
yr enforcing the treaty. Nature does 


by Jean S. Breitenstein 


OR THE COLORADO WATER CONSERVATION BOARD 


not distribute water in accordance 
with man-made law. Administration 
of the treaty provisions must not be 
confused with administration of the 
stream flows which are within the 
defined share of each nation. More 
over administration of the limi 
trophe sections of the streams and 
the works located thereon must not 
be confused with the administration 
necessary in each nation to assur¢ 
compliance with treaty provisions. 

A pattern was established fifty 
five years ago for the handling of 
such a situation. The Convention of 
1889 between the United States and 
Mexico created the International 
soundary Commission which is di 
vided into a United States Section 
and a Mexican Section, at the head 
of each of which is an Engineer Com- 
missioner. The Commission handles 
border affairs which require joint a¢ 
tion. Each Section operates within 
the interior of its own country to en 
force treaty provisions. The arrange 
ment has satisfied each nation 
Among other things the Commission 
has administered the Convention of 
19067, apportioning the waters of the 
Upper Rio Grande. The pending 
treaty adopts this existing agency 
and enlarges its powers to permit 
effective enforcement. 

The Commission is entirely a 
creature of treaty without any gen 
eral authority. The powers of each 
Section may be amplified, as in the 
past, by national legislation. The 

1. See Senate Documents Executive A 


and Executive H, 78th Congress, 2nd Session 
2. 34 Stat. 2953. 
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Proposed Treaty with Mexico 


United States Commissioner and 
each member of the United States 


Section receive and hold office in a¢ 


cordance with the laws of the United 
States and are responsible to the De 
partment of State, which on many 
matters must agree with the Mexica1 
Ministry of Foreign Relations befor: 
action is possible and which, |} Ar 
ticle 25 of the treaty, has the right to 
veto any decision of the Commission 
Congress provides all funds for tl 

maintenance of the United States 
Commissioner and the United Stat 

Section and for the investigation 
construction, Operation, an Lit 

tenance of all works in w 
treaty provides for United Stat 
participation If Congress disay 
proves of any proposed project, al 
has to do to defeat that proj 


deny the necessary funds 


The jurisdiction of the Co 
sion is expressly defined as xtend 
ing only to the limitrophe stream s 
tions, the land boundary, and t 
works located upon the common 
boundary. The Commission, as sucl 
has no jurisdiction within tl 
terior of either nation 

Each Section has jurisdictio1 


over works constructed, acquired o1 


used exclusively in fulfillment o 
treaty provisions and located wholly 
within the territory of its country 
Works located within either countr 
and used only partly for the perfor 
ance of treaty provisions remain 
under the jurisdiction of th 
of that country authorized by mes 
tic law to yperat ind 1a 
works.* 

Neithe: the Commiuss 


United States Commission 


United States Section has 
over the administratior yf wat 
within the United States That 


governed entirely by domesti 
What the treaty does is to define 
share of each nation. Domestic la\ 


will continue to control the distribu 


tion of stream flows in the same man 
ner, to the same extent and with the 
same effect as before the trea 4 
executed. Of this there can be 1 
doubt. The situation is comparabl 


to the division of the flow of an in 
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rstate stream within this country water bet 
Each state of our Union is entitled Lower Basins and 
mily to its equitable apportionment! he recognition 
»f the benefits of the flow of an inter o Colorado R 
te stream® and, when such ap ill be satisfied 
rtionment has been made either ind en equally 
nterstate compact or by decisior 1 basin. Thus 
United States Supremé Court inta ig | ) 
n state law applies to govern local Mexican rig 
ribution. This was determined ir » rights ith 
Hinderlider v. La P 04 U.S ] my cs 
2, wherein the Court considered t] 
ree ~ a compa etwee ( ) ! 
lo and New Mexico apporti ) 


f lo ite Colorado ) 
permitted by tl compat S 
d vith Ney M ico off ils t 
the flow bet en tl States. A iol ) 
ylor ido dit I ) al 1 I in l in I 
i when the i fl I ) Bo r ( 
satisfy its righ x ) co 
ich Bo 
and rotatio1 nt. T] 1 B 
5 
s rejected 1 suit brou 
ympel delive The Court ir 
relief held that the compact > 


ned th share of each state and 


1 sha Sin i watt use! 
5 D 
Stat in acquire no propert 
| 
to water which by a con 
P 
hit } t of the tl 
I sn rt tne o r Sta 
) ( 
{ rado iter user had no 
» tl it it der lal 
} I 
I by tl ympact belo 
New Mexico 
( . 
Ch & nr a a 
I 
} iter treat 
i 
flow o itiona 
S is sO def i¢ hat imh' 
ik 
d States wa ser WI! D é 
] t ] 
yf water 4 . Il occu See f 
b i1use O in int ) ; 
4 P ; Ww 4 
nae! i iW | ho his 
1 bv ar 1s10 nad DV 4 acs « 
ission { l 1 States Co Se e D 
yer or t United States § SS, < SES 
Wvyor vy. ¢ 
It will sult fi he anp vi 
M 
| ’ e ‘ 
io 1k iw ipon nts 
I 5 i 
1 under don iw fo 
T) 
5 ) t! Un States’ share " : 
{ Sess 
- stream flow 7. Sury é 
; rT 7 
S he Colo y R r 1s 8 HI 
7 ‘ : , t — 
roverSslai § l s CT TI il I 
5 va le e 
r to what ign I illed ' 1 
a: IT 
f that river. B Co 3 s 7 : 
S 
Compact® ne states dl 
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is desirable since the purpose is to de- 


fine for all time the rights of the two 
tions and by so doing to permit 


rm development of water-use proj 

If these rights were subject 

o change at the caprice of either na 

I then the purpose of the treaty 

yuld fail of achievement. Any pro 

ion for termination must be 
itual 


Summarizing, executive control is 


florded by the 


WY tl 


supervisory authority 


Department of Stat Legisla 


control is provided by Congres 


il authority over the granting ol 


essary funds and by the retention 


1 


jurisdiction of Jocal authorities 


distribution of the defined 
i f the I 
over acts of the International 


granted au 


nited States Judicial] 
T tro] 
within its 


Commission 


yrity is impossible because of the 


xistence of an appropriate in 
Acts of the 


ites Commissioner an 


mal tribunal 
United St 


d States excess ol 


section in 
reviewable and con 


] 


, , 
ible by the ourts. Vested prop 


condemned only in 


Reply by Dean Pound 


the usual manner. Water rights with- 
in the interior of the United States 
remain under the jurisdiction of the 
local authorities whose actions are 
subject to the customary judicial con 
trols. 

Ihe responsible officials and a 
great majority of the affected wate: 
users of six! of the eight states di 


rectly affected by the treaty are ac 


tively supporting its ratification 
They believe that it is desirable and 
fair and that its enforcement is en 


trusted to a tested and experienced 
body and is so circumscribed that the 


orderly American principles of con 


stitutional government apply. 


10. Under Article 12 of the treaty the 
United States agrees to construct Davis 
Dam. Davis Dam was authorized by Con 
gress for construction before the pending 
treaty was negotiated. At the time of its 
authorization the statement was made that 
ne of its functions would be to provide 
the fine degree of control needed to meter 
out water in accordance with any treaty o 
igreement that might be made with Mexico 
See House Document 186, 77th Congress, Is 


session 

1] The six states are Arizona, Colorad 
Ne Mexico, Texas, Utah and Wyoming 
Opposition to the treaty comes from Cal 


fornia and Nevada 


Reply by Dean Roscoe Pound 


VW t was said before the Hous ol 


LJ) ites as 


to the objections to ce: 


f ¢h 


provisions of the Treaty which 


» the action of the House is not 


his article. We are told that 


lreaty adopts an “existing agen 
nd enlarges its pou ers to pe mil 
enforcement.” It 1S t! no 
ind unprecedented enlarg 
» which objection is madi 
il told that the Unit 
(Lommiussioner 1s re sponsibD! 
Secretary of State. This is said to 
by virtue of Article 25 of 
I ty. But Article 25 has to do 
tion of Commission as 
nd \ at 18 to happ I l 
) ent disappro 5 
I ) What the Co nl 
inist! ive | i »byect d ) 
ricted powers oO 
Co issione!l if I iS a 
) ( I SS] 
) Americal ( 
Art > has no applica 


tion here As to this we are told tha 
“if Congress disapproves of any pro 
posed project, all it has to do to de 
feat that project is to deny the neces 
sary funds.” But the American Com 
missioner has powers of interpreting 
the Treaty and of implementing its 


provisions which do not require any 


ippropriation from Congress Phere 
is no real check as to the powe! 
which we discussed before the House 


of Delegates. If failure of Congress 
o make appropriations could opel 
ite as a check it could only so Opel 
te after mischief had happened ever 
if effective then. 

Next there is an elaborate argu 


ment as to the general! water law 
interstate 


All this is 


Domestic 


Lhe law applicable to 


rivers, and the state laws 


quite outside of the point 


law in conflict with the Treaty would 


av be abrogated by it The 


itself as such would | t} 


(Continued on P ive lili 
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R UleS O Crimina P OCCAUTE 
| J ( CL 
[The Advisory Committee appointed iations, appointed local committees tions. A simple form of indictment 
P] PI 
by the Supreme Court to draft rules f the Bar to make suggestions to is introduced, for exa le, the simple 
of criminal procedure for the district ind cooperate with the Supreme form of indictment for murder in the Uh 
courts of the United States an Court’s Advisory Committec In first degree is only five lines long 2 
nounced today that the rules which May, 1943, the Advisory Committe: The next section of the rules lel 
it had prepared and which, with ce1 iblished a preliminary draft of pro leals with the proceedings between see 
tain modifications, were approved wosed rules, which were circulated jndictment and trial. Pleas in abate ne 
and prescribed by th Sup! ( 1 ng members Ol the bench and nent, demurrers, moti to quash ng 
Court, were reported to the Con bar throughout the country, the vai and pleas in bar are abolished. Al IT'S 
gress January 3. ious cooperating committees, and f these are highly t ical and on 
( 
These rules were formulated pur thers, for criticisms and suggestions have been a sours ay. ih 
suant to an Act of Congress of Jur [he subject was considered at Judi- their place there is substituted a 
° ’ ' . . ° J al 
29, 1940, which authorized the Su ial Conferences for various judicial simple motion to dismiss in whicl 
preme Court to prescribe rules of circuits and at meetings of bar asso i defendant may join a f his pre re 
practice, pleading and procedure for iations. The Committee then re liminary objections, if | has any ce 
the district courts of the United sed its preliminary draft in th hereby safeguarding all of his 
States for the trial of criminal cas oht of the material thus obtained rights. All of such objections must 194 
The Act also provides that the ind a second preliminary draft was e joined in a sing] tio} nu 
rules prescribed thereunder sha published and circulated in Feb The next section of tl rules 103 
not take effect until they shall hay ruary, 1944, which was subjected to leals with proced t I trial v 
been reported to the Congress by th 1 similar process The final draft , ; : 
; I The rules contair 
Attorney General at the beginning 1s submitted by the Committee to 
: 2 pa: ; : ifeguard of the defen S nt ol 
of a regular session thereof and unti the Court in July, 1944. After con , . ' 
yunsel and provid i ine ip 
after the close of that session. Pu sidering the report of the Advisory } 
; 5 i : ears in court wit l ind 
suant to this requirement t rule Committee, the Supreme Court took ae (J 
i unabie to procul i i -_ 
were transmitted by the Suprer ction on December 20, 1944, ap — rts 
Court to the Attorney General an proving the rules submitted by tl a } } 
| 1 ; : 1 of his right to 
are eing reportec DY him to tl! dvicse ' F } tew ’ 
Advisory Committee, with a f€W accion counsel to 
a hedianiaw ad a6 ace 
Congress today, at the beginning \difications, and formally pre Reh a a Oy . 
the first regular session of | ribed them and directed that the nee 
Seventy-ninth Congress submitted to the Congress — yee os 
The rules have been prepat , _ot aa or . -, 
The rules of criminal procedur: dure 1 sles of nstead of 
I ure xy Tule I if aa 
the following manner ” eC 
gulate every Stage Of a criminal hv y oTes Stat 
On February 3, 1941, the S ; by Acts of Congi : 
’ ; secution trom the beginning to _ latures has been an ive OL Dar (y 
prem¢ Court appointed an Advisor 
: ; } end issociations tor a gi y yeal 
Committee, to serve without « 
, , They deal first with preliminai ind is an outstandl! ind { icl 
pensation, to draft rules of crimin I 
ceeding he iz of ; m ing reform in the lav 
procedure The Committ cor! edaings Phe fili 5 Ve 4 wy 5 
} } plaint Det ‘ mussioner, the ustice Black stated that | 
ducted research and studies. Tl] plaint before a commissior Mr. Justice Bla ‘ 
Committee held a number of meet ssuance Of a warrant or a summons does not approve of idopuion Ol 
. . i = him > oo lin - he mos } } P adil ue we 
ings, each lasting severa davs. an Y fil ana preiiminary nearing the rules. Mr Jus I Frankiturte! 
in addition it operated through sul tore the commissioner does not join in the Court's tion 
committees. Federal courts through [The next chapter of the rules fo! isons stated 
out the country, as well as bar asso leals with indictments and informa ypinion 
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Ihe original renegotiation statute 
April 28, 1942, did not give any 
finition or standard “excessive 
rohit’; it rely says the term 
enegotiate” shall i de the refix 
ng of the col price” The 
first definition was introduced by the 
imendment of October 21, 1942? 
Section 405 : i ws 
The term “ex¢ rofits’” means 
iny amount of a ract or sub 
contract price wl ound as a 


result of renegotiat 
essive profits 
The amendment February 25, 
1944, by Section 701 (b) of the Rev- 
nue Act of 1943,3 changed Section 
103 (a) (4) (A) as follows 
(i) efficiency of ntractor, with 


particular reg attainment 


of quantity and produc- 
tion, reduction f costs and 
economy in ite 
facilitie ind weT 

(ii) reasonableness costs and 
profits, with particular regard to 
volume of pr normal 











pre-wal earn ym pari 
son of wal prod 
' ucts 
j ill mo I »t P blic 
i d pI np! 
and net wor 
i extent of k nclu 
the risk reasor 
ric po 
V nature an conu J 
t ) ) I u i 
n ¢ ent ¢« 
tribution l ration with 
the Gover! I 1 other con 
tractors technical 
assistance 
y char in luding 
x utacturing 
t 1 d ‘ tent 
) s ate ol 
turn-O I 


The Leg 


islative Standards of the 


Rene gona tion Statutes 


vii) such other factors the considera 
tion of which the public interest 
and fair equitable dealing may 
require, which factors shall be 
published in the regulations of 
the Board from time to time as 
adopted. 

Ihe question whether either of 
these standards is sufficiently clear so 
as to meet the test of constitution- 
ality is one of the most controversial 
problems in the field of renegotia 
Congress cannot delegate its 


This 


principle is based on several grounds: 


t10n. 
primary legislative power. 
t is based on the principle delegatus 
non potest delegare as well as on 


Article I, 


tion.4 


Section 1, of the Constitu- 


Che requirement of “standards” 
is looked upon with varying degrees 
»f strictness according to the sub 
ject matter of the legislation.’ It, 
therefore, is necessary to determine 
what kind of legislation the renego 
tiation statutes represent. 


] Public Law No. 528, 77th 


2nd Session; 56 Stat. 245. 


2. Public Law No. 753, 


Congress, 


77th Congress, 


nd Session; 56 Stat. 982. 
Public Law No. 235, 78th Congress, 
Session. 

4 All legislative power herein granted 


all be vested in a Congress of the United 
ates.” See 11 Am. Jur. 923, and 979 L. ed. 


176 cf. Pound spurious interpretation 
107), 7 Columbia L. R. 379 (384). 
5. So, for instance, is a grant of power 
tax disfavored. See Sutherland, Statutory 


Construction, Horack’s $rd Ed. (1943) Secs 
and 6705. Also in re Laundry License 
iS€ 22 Fed 701 
6. Burling, Renegotiation—“The Myth of 
Repricing,” 11 Univ. of Chicago L. R. 222 
Withrow, “The Control of War 
Profits in the United States and Canada,” 
Unix f Pa. L. R. 194 (214). 
Senator George in Legislative Ma 
ls, Renegotiation of War Contracts, 
Legislative Materials prepared for the Com 


by G. E. Rosden 


OF THE DISTRICT OF COLUMBIA BAR 


Ihere are three possibilities: 
|. Renegotiation statutes might be 

considered as taxing statutes. 

2. Renegotiation statutes might be 
considered as statutes of ad 
ministrative guidance. 

3. Renegotiation statutes might be 
considered as statutes in exercise 
of war power. 

It has been propounded that our 
renegotiation statutes are taxing 
statutes.® Little can be found to sup 
port this position.? Although the 
legislative history contains a refer 
ence giving the avoidance of exces- 
sive costs of war as a reason,® the far 
greater and more important part of 
legislative history® and legal opin- 
ion’® contends that the statute be 
came necessary in order to uphold 
the morale of the people which was 
in danger of being shaken by reports 
of war profiteering." Arguments to 
the contrary are not likely to be suc 


mittee on Ways and Means, by Barron K. 
Grier, 78th Cong. Ist Sess. p. 12. (This paper 
is hereafter referred to as “Legislative Ma 
terials,”) p. 63. Senator Clark in Legislative 
Materials, p. 135. 

8. Ibid p. 12; also Repr. Voorhis, p. 102 

9. See particularly hearings before Com 
mittee on Ways and Means on H.R. 2324, 
2698 and 3015, 78th Cong. Ist Sess., p 


840. Also Repr. Shipstead in Legislative 
Materials, p. 13. 

10. G. F. James, 1! Univ. of Chicago 
L. R. 204: 


“Statutory renegotiation rests upon one 


foundation: The demand of the publi 
conscience that no man shall gain from 
the common calamity of war.” 


See Senator Walsh in 11 Univ. of Chicago 
L. R. 191; Steadman, “Legal Aspects of 
Renegotiation,” 42 Univ. of Mich. L. R 
545 (553). 

ll. D. Fain and R. F. Watt, 94 Columbia 
L. R. 127 (142, 1948) find the primary 
cause in the prevention of inflation 
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Renegotiation Statute 


Cessiul in i¢ Lae ) 5 
histor t 

It has been conten 
Statute 18 TI ) 
guidance \ Stat 
Live guidan Sill I ] 
order b I i ( ( 
to th wel ro ) S 
ficers to proce 
under observan ) 70 
ind dn ns Lid Si 
statute It clear t 
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LLOnS ) ll wel ( 
Irae its d lions 
without the observan irticu In ot 


S No doubt { rotia ) S ce 


standart 


tion Statutes [ : 
ninistraliwve ida? 
so far as they instruct ] pos 
oflicers to ins t renego t BELLS 
in all their contracts 
A Statute in Exercise of 

the War Power rs ( 
But renegotiation §$ sta 
solely Statutes Oo 


vulidance T} ” n ti tra 


tor Icy intend ) con 
just giving instructiotr 
ment officers: The » as : ! 


ject parties to renegotiat 


ind it has always b ) I 5 
within the powers of ¢ 
pass ill laws hich I 
thre prosecution ol a 
power is derived from Art S 
tion 38, otf the Constitutiol ‘ P 

However, th 
emergency does not abd : a a 
stitutional salegua l 3. al 
lore, we idmit 
Federal Govern 

S 
tion to th pros y 
ind il ve tu I 
preservation 
IS Iie ssar\ ) S 
the war,}5 S also i 
cial pi a t 5 
must be » accordant ( 9 
stitution. In particula 
ment to setting 3 
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Renegotiation Statutes 
: 
slatiy \ct It can be seen from the legis Representative Jonkman say on the 
tive history of the Act that the two floor of the House:*4 
s clearly are not intended to Excessive profits refers to marginal 
I 5 
note the same thing. We har profit on articles which are priced too 
al g hav 
( 5! therefore when profits reacl high and amounts to actual or con 
structive fraud or gouging of the Gov 
navinary bine oO aemarcation ernment 
mak h “ ive” . 
es them ‘€Xcessive [his seems to indicate not a stand 
h | 1 S that tl S 
a5 OCC uid tha mS 1 ard of reasonableness but one ol 
wasll ] ene lenece —_ S 
I ot I iS mablene | I gouging. 
, : 
a in } ! sonabl pronts } 
ee On the other hand, a multitud 
} A nt manene +P = . ; 
be determine tha C) 
— ned and of legislative history references in 
{ 1,] 
n ex Ss | rez able profits . 
" , a Cane perenne dicate an understanding on the part 
) 1 bye sionat | S CESS 
| be design of members of Congress that the 
1 
Cie t wol an ' ces ‘ 
‘ yuld mean that exc criterion should be one of “uncon 
fits tha tion of the . ” On 
bos lal poruo : scionableness’’.*5 
f +] { , 
) t Sin excess ofr reas mabl . 
It is patently clear that the stand 
ird, which was to govern the det 
No Standard of mination of excessive profits a 
a : cording to the first renegotiation 
eness . . 
statute, was very hazy in the minds 
Du ere IS no indication in th a 
of the legislators: so much so, in fact 
itso Cl indi iting I i 1 . . . . 
that it Is impossibl« to determine 
f } { 
rofits are thos profits : ; 
what was in the mind of Congress as 
l a genera 
whol 
] f } 
nabpdieness In fact tn rinci . 
; We do not see how a standard of 
f yped by the administrative 
. < : . : easonableness could have been in 
s is \ iS Ul qaaras . 
: ' tended. But even if such was the 
f into tn iw DY the imend : . -™ 
: . intention, the Schechter case®® of 
of February 25, 1944, sho i Sa : 
fered a similar problem. In _ that 
\ it tl s not th rd . 
case, a standard of “fair competition 
Che efhciency of a contractor 
was set up. Although the Court was 
nstan inds outside of a 
iware of the fact that the common 
lerations which determine rea ~ ‘ 
; iw knew a standard of “unfair com 
ness ol yront SO 10e€S Pe = . 
§ petition”, this standard could not be 
id extent of e contribu , ’ 
| ' ipplied reversely because idditions 
ir eltort Furt Oo 
were intended to be made to tl 
il SSI\ P onts a ) 
, , common law standard 
ined pelo taxes and it 
, , But even if we were dealing wit! 
wa » taxes may ead ma 
: ; i standard of reasonableness, judicial 
\ { to { 
. a aa precedent would still rule out the 
1 ctor retains only |! , ol . 
- eRe wcceptance of such a standard in 
] } S ¢ T LiTtii ) A 
tand f A] this case For in United States \ 
i! | ! mabletr = | 
' Cohen Grocery. the Supreme Cou 
itis i ) 
. said 
1S I istory also l . 
, Che sole remaining inquiry, there 
ca ) [nat we ] no 
fore, is the certainty or uncertainty 
, Ua OF us of the text in question that is, whether 
4 »y 1 Inst aid the words, “That it is hereby made 
Ss 6 ( as efficiency. as much as thev entitled 
Sc 783 of li I Reve ‘ é producer to a reward in the interest of 
1) blic policy, are inherently extraneous 
Se » SI 1 U ( 1 standard of a “reasonable profit They 
: 98 ire super-added criteria 
S dmat » R P Record of Nov. 24. 194 House 
( Cs Legislati' Mate p. 296 Representatives. Vol. 84 p 10046 
P larly Procurement Regulatior 5. Senator McKellar in Legislative M 
egulates 1 ( erials p. 59. (Ap 1942). Repr. Can 
ntrol of « f Legislative Mate ] p. &R Apr , 
\ 412 Rept Ditter I Legisla r Ma 
et ls p 100 April 21 1942 
tl 6 Supra 
? - 
( ‘ the effort S v7 
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unlawful for any person wilfully . 

to make any unjust or unreasonable 
rate or charge in handling or dealing 
in or with any necessaries,” constituted 
a fixing by Congress of an ascertain- 
able standard of guilt, and are 
adequate to inform persons accused 
of violation thereof of the nature and 
cause of the accusation against them 
That they are not, we are of opinion 
so clearly results from their mere state- 
ment as to render elaboration on the 
subject wholly unnecessary. Observe 
that the section forbids no specific or 
definite act. It confines the subject 
matter of the investigation which it 
authorizes to no element essentially 
inhering in the transaction as to which 
it provides. It leaves open, therefore, 
the widest conceivable inquiry, the 
scope of which no one can foresee, 
and the result of which no one can 
foreshadow or adequately guard 
against. In fact, we see no reason to 
doubt the soundness of the observa 
tion of the court below in its opinion 
to the effect that, to attempt to enforce 
the section would be the exact 
equivalent of an effort to carry out a 


statute which in terms’ merely 
penalized and punished all acts 
detrimental to the public interest 


when unjust and unreasonable in the 
estimation of the court and jury. 

It may be said that this decision 
refers to a criminal statute and that, 
therefore, the requirements for stand 
ards had to be stricter than for a 
civil statute.28 The same statute, 
however, was also held unconstitu 
tional with regard to civil 
in a handed 
Justice Cardozo in the case of Stand 


cases 


decision down by 


ard Chemicals v. Wough,®® in which 
he said: 

I do not overlook the fact that the 
Court there (in the Cohen Grocer) 
case) was dealing with a criminal 
prosecution. The ground on which it 
based its judgment applies, and with 
like consequences, to civil suits as well 
The prohibition was declared a nulli 
ty because it was too vague to be in 
telligent. No standard of duty had 
been established. No test had been 
supplied, as where statutes 
adherence to reasonable or market 
values or to rates fixed by a commis 
sion or other legislative agency. There 
was merely the denunciation of “acts 
detrimental to the public interest 
when unjust and unreasonable in the 
estimation of the court and the jury 
The variant views of judges of the 
District Courts were quoted as evi 
dence of the absence of a standard. If 
this is the rationale of the decision, its 
consequences are not limited to 


direct 
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We conclude that the 


CeSSl1Vé 


escapable 


criminal prosecution. A prohibition so 
indefinite as to be unintelligible is not 
a prohibition by which conduct can 
be governed. It is not a rule at all, 
it is merely exhortation and entreaty. 

it sets the individual adrift upon 
the unchartered sea of subjective 
prejudice and favor 


Efficient Standards 
Are Lacking 
term “ex- 


profits” does not constitut 


an acceptable standard even under 


he latest decisions of the Supreme 


Court. 


This result is not only the in- 


consequence of judicial 


precedent, it is also a result that 
seems to have been in the minds of 
many members of Congress. In the 
discussions on the floor of Congress,*° 
Senator Taft said:*! 


rather a complete delegation of 
power which Congress ought to ex- 
ercise over practically the entire busi 
ness of the United States 


ind later:4#? 


There is not the faintest suggestion 
of a yardstick for excessive profits. 


Senator Walsh*? also declared that 
there was no yardstick. Senator Over- 
ton** also found any yardstick mis 


sing 


Senator White declared:4*5 

What it would do would be to deny 
a citizen of the United States the 
right to go into court and seek to 
recover what a Secretary might have 
determined, without any standard 
whatsoever, to be an unjust profit. In 
other words, without any standard 
laid down in the bill. ... 

So said Senator Danaher:*® 

There should be some regulations 
some directions, some standards pre 
scribed by which there will be some 
uniformity of operation. 


Representative Gearhart said*? on 


occasion of a discussion later: 


I am against renegotiation because 
I am quite convinced that the pro 


38. See Steadman, supra 
¥. Supra 


40. The legislative history references are 
taken from proceedings before the original 
statute was passed as well as from proceed 
ings which led to amendments. 


$1. Legislative Materials 
$2. Ibid., p. 138 

$3. Ibid., p. 127, 148 and 151 

44. Ibid., p. 127. See also Senator Hayden 


supra, p. 137 


45. Ibid., p. 75 
1§. Ibid., p. 74 
17 Cong Record of Nov. 24, 1943, Vol 


reporting an 


House and speaking for the 


ore ssional Record shows 


posed statute is unconstitutional. All 
will agree, | am quite sure, that it is 
unconstitutional for Congress to del 
egate its legislative prerogative. 

Representative Church said:* 
(it) suspends—even abrogates—con 
stitutional rights. 


and in the opinion of Representative 


O’Connor:** 


There is no standard provided in 
the language whereby excessive profits 
may be determined. What one person 
may think is excess profit may appear 


to another person to be reasonable 


In other words, we are delegating the 
power vested in the Congress of the 
United States by the Const 
three different Departments to carry 


out. That is not the proper thing to 


tution to 


do. 


See further Representative Vin 


son: 50 


(such a bill) must establish fair and 
reasonable standards for the assurance 
of the contractor and the 
the department head. None of th 


before the House 


guidance of 


proposals today 


meet these requirements 
Finally, Representative Disney, in 


amendment to _ the 


Com 


mittee on Ways and Means TAVve 


] 


the following reason for the selection 


of the Tax Court as a specialized 
forum to handle appeals in renego 
PI 
tiation cases: 
.. 4. That a forum had to be chosen 
upon which Congress could impos« 
the duty of deciding the non-judicial 


question as to the amount of excessive 


profits, for the Committee is awar 
that the standards it has prescribed 
for the 
profits are too general and flexible to 


determination f excessive 
be applied judicially Under the 
amendments recommended 
Committee, these standards would not 
have to be applied judic y since the 
Sbligation to refund excessive profits 
is made in all cases a contract obliga 
tion of the contractor 
It is remarkable that the Co 


th if sé dom 


9 p 10048 


18. Ibid., p. 10049 

19. Legislative Materia f 9 

50. Ibid., p. 92 

51. Cong. Record of Nov 194 \ 

p. LO25O. 

must be observ 
regard te he s r the 


October statute Dut in reg 


ent of Feb. 25, 1944, w 
t lish standards. If ev 


were considered incay 
lication, how much les 
ard” of the October Act 
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YANKEE FROM OLYMPUS: 
STICE HOLMES AND HIS 
AMILY—By Catherine Drinker 
en. 1944. Boston: Little Brown 
1 Company. $3.00. 419 pages with 


pendices and index 


[his book began as a labor of 
and ended as a best-seller. 
The story refuses to be reviewed 

the conventional manner of mak- 

g notes and selecting quotations 

hich will he Ip the reader to decide 

ether the book would be of in- 
rest and value to him. It is replete 
th stimulating facts and observa 

ms. I find I have marked 103 


ices to be cited. Th: 


it 1s too many 
he government restricts the paper 


» JOURNAL can use. So let us try an 


ther approach 
Every lawyer wishes he could be 


ore like Holmes in his understand 


g of the law and in his ability to 
xpress it. 

A man, by taking thought, can 
yt add a cubit to his statu gut he 
in add to his experience of life 


[he life of the law has not been 
ic; it has been experience.” 

We cannot all be descendants of 
) great a family. Not every man’s 


ther can dash off the poem “Old 


ronsides” and be The Autocrat of 


Breakfast Table. Not every man 
blessed to meet and marry so love 
a woman as Fanny Dixwell 
Yet there is a lot of encourage 
nt for us mortals 
The Justice unquestionably 
arned his inductive method of 
isoning from his father who felt: 

Why could not the doctors recount 


hat they saw in the hospitals, what 


ey felt with their hands, and 
ielled with their noses, rather than 


hat some long-dead medico had 





thought about?”” When Dr. Morton 
conferred the blessing of ether on 
mankind, it was Dr. Holmes who 
supplied the adjective—Anaesthetic. 

The Justice and his father were 
always antipathetic. Possibly because 
the genial doctor had first studied 
law and had conceived an absolute 
hatred for it. 

As to writing, Holmes told Wil- 
liam James “writing is so unnatural 
to me.” And he failed to grasp the 
tremendous diction of Lincoln’s Ad 
dress at Gettysburg. 

As to liquor, the report is: 
“Whiskey had kept him from dying 
of cramps, whiskey had kept his feet 
dry and his bowels from taking away 
all the blood in him.” 

About women he was just plain 
dumb. Everybody in Cambridge 
knew that Fanny and Oliver were 
passionately in love—that is, every 
body but Oliver himself. His Uncle 
John gave him a verbal lashing which 
woke him up. Because he was tall, 
broad-shouldered and handsome, 
women were attracted to him. Fanny 
was jealous. “Her tongue was quick 
and she used it.” Then she asked 
herself: ““Was ever man so invincibly 
innocent?” The answer was yes. Her 
last words, spoken to her maid Mary, 
were: “Tell him I loved him.” 

As a practitioner, Holmes at- 
tracted few clients. Yet there later 
came to him the greatest client in the 


world—the United States of America, 


to whom (having no children) he 
bequeathed his estate. He was the 
keeper of the conscience of the na 
tion. 

He was not ashamed to cry. Fort 
Sumter was bombarded April 12, 
1861. He enlisted April 24 while 
still an undergraduate. He was able 


to attend commencement. At the 


end “Wendell got a rose and flung it 
across to Fanny... and was amazed 
to find himself weeping.” 

I have not dwelt on the grandeur 
of Holmes because you all know it 
and no reviewer can embellish it. 
I have sought rather to dwell on 
those aspects which make him seem 
much more akin to us. Earlier, | 
ventured to say that a man, by tak- 
ing thought, can add to his knowl 
edge. Here is a curious parallel. 

While Holmes was at college, 
Emerson gave him a copy of Plato, 
saying “Plato has pleased the world 
for two thousand years. Now let’s 
see if he can please you.” After 
Holmes reached ninety years of age, 
he was rereading the same book 
when the newly inaugurated Presi- 
dent, Franklin D. Roosevelt, came 
to call. The dialogue was: 


“Why do you read Plato, Mr. 
Justice?” 

“To improve my mind, Mr. Presi- 
dent.” 

. * >. . a 

Before reading the book I wish 
each of you could approach it 
through the same prelude as was 
my privilege. I heard the Boston 
Symphony Orchestra play Tschai- 
kowsky’s Fifth Symphony. It has two 
motifs. Fate and Faith. In the music 
they are stated and then commingled 
just as they are in a man’s life. 

Fate! Holmes respected it because 
he had faced it. When he was buried 
at Arlington Cemetery, eight in- 
fantrymen fired three volleys: 

Balls’s Bluff . . . Antietam 
Fredericksburg. 

Three grievous wounds. Three 
bullets through his body, his abdo- 
men and his throat. A half inch to 
the left and the wound would have 
been fatal. The loss to the whole 
nation would have been irreparable 
Chance! Luck? “Were these stories 
true about great men? Did not luck 
have a lot to do with it?” 

Faith! Holmes, like Lincoln, felt 
that this was something to keep and 
nurture within oneself. 

“Time has upset many fighting 
faiths. The best test of truth is the 
power of the thought to get itself 
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accepted in the competiti m of the 
market.” 

“If there is any principle in th 
Constitution that more imperatively 
calls for attachment than any other 


it is the principle of free thought 


They believe more tl 


lan some of u 
do in the teachings of The Sermon 
on the Mount.” 

“Faith in a universe not meas 
ured by our fears, a universe that 
has thought and more than thought 


inside of it As I ga 1 ther 
shone the stars.” 

“If I were dying. last words 
would be: Have faith and pursue tl 


unknown end.” 


REGINALD HEBER SMITH 


Joston 


Ma 


Cams lO TERRITORY IN 
INTERNATIONAI LAW AND 
RELATIONS. By Norman Hill.(]ar 


unary 25, J945). N Yor} nd ] 
don: Oxford Universit P Tr 
Pages vt, 248. With bibli pl nd 
index. ($3.00) If this book weré 
widely read by lawvers and laymen 
it could be one of the land-marhk 
along the road from the recurrer 
of wars to the point where founda 
tions can be built for security an 
peace based on law and fair play 

It seems to merit sucl » al 


praisal because it is realistic, factual 


and clear in its insight 


ment of the factors entering into 


difficult 


most and disturbing of 
problems of international relatior 
ships the claims which are mad 
territory. Generalizations and “pious 
wishes” are rarely @g1\ n | l 
keen and constructis inalvsis b 
Norman Hill, Professor Int 
tional Law and Relations at the 1 
versity of Nebraska 

Recognizing that “tl iti 
between modern states 1 h_ the 
most critical stage in the form 


problems relating to territo 


author traces the tvp 


which have been prolific as causes fo 
war and provocative sa ] t ot 
terms olf peace Territoria licniuites 
in America and Europ 


those emerging at the Paris 
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ot 


nd because 


mn 


} 


rerence, 


recelve 


ma 


jor 


attention 


becausg they are well recor 


col 


d conflict. 


they 


itroversies 


ar¢ 


} } 


which 


h 


ive ] 


r 


] 
ul 


Such disput Ss as arise from cla 


Cl 


LOT 


T 
) 
I 


tle in fact to a territory, a 
to evidence ind accepted in 
mai law, are ln a legal’ ( 
ind are susceptib ol idjud 
by a court as such. Prof 
vork has great timeliness 
»f the clarity of its recognit 
demonstration that the clai 
to territory are p yonderal 
1-legal’’, and that a modern 
yment which may be signifi 
trend toward some sense of 


al 


| 


ict 


typical of mod 


ne 


intability to the enlightened judg 
nt of mankind is the elabor 
S ith which S ic] claims | 
mie to be stated and justi 
reas in earlier history “th 
) non practice is to seize COV 
itor ithout bothering to 
I ction 
One of the mor persiste! 
fallacies is tha practi 
lispu y? Va Detw n 
ys could be determined and 
ywosed of as a potential protest 
ssion or armed conflict, 1 
oe the controvers\ pa l 
uugh there are as yet no 
iblished legal o1 identiary s 
according to lich the trib 
d act judicially and it would 
tioning as al npire” o1 
over rivalries rr animositi 
r than as a law-governed co 
Professor Hill states clearly 
Stra § specih ill the typ s 
yn-legal”’ claims hich a ni 
) rritorv—Nistorical, geog? ipl 
itegic, ethni nomic, sentimer 
ym pensation rr aid given 
ir, and the like. Solutions 
lures for bot the “legal 
) i il S are dis S 
)) LVe with the aid of tl 
lien ined from the many « 
s of this character. Arbitrat 
} tribunals, agencies s 
proposed Security Cour 
difh ities is I rel rais 
rragmatically discussed 
I 1uthor points out 


| manent Cour tiona 
Jus Ce was inten 

deal with le gal dispu 5 

pulsory jurisdictio ( 


given unde! 
relates only to 


the 


} ( ims 
Sts it ( 
( Stat 
i non i S 
t¢ red » ] | 
rd I in Sul } } 
ill cle ilin 


Professo1 Hudso1 I 
shed n Del ( 
in 1934. The book 
historical instar 
clin t1es ind 
hicl il inher ibmitting 
mntested ec! ) 
il determinatio 
I has been i I 


autobiograp! 3 2 ts 


laywrights, fictio sts 
As | glance a 


ill effo ol 
to the limbo o 
Over in one corn 
indred 
i itobiographie s of I id 
ind barristers ' 
thlished 


ipiisnea over I! I } 








Birk 
5 B 
il} t 
' ' 
T 
il Did 
roo ne \ 
Sl I 
iga 
Th 
VM D 
plac 
l 
} 
And 
1) 
i 
in Ul 
ot reto 
f yt 
th? \ 
( 
O | 
Ade’s bra 
yt J 
CO 
ck 
S 1 A 
| 
] 
| sist nd 
F) :. fe } 
Ss ta 
ns ’ 
Th 
yt chall 
st Ss 
Long a I 
his rl ; 
Brook 


style of an Addison or 
Su Holmes, S1 \t 


lal yroad-stick o1 


ventle 
times he wields a 
points a barb after 
Dean Swift. Hardly 


view of modern 


manner olf 
ealing his 
chron les of 


justice by ear,” his 


ises contain extraordinary “judicial 
ypinions.”” One putative pronounce 
“ten nights in a bai 
in a campaign for election 
295) a 


SaVS it} 


summarizing (p. 
attack”: 


pre¢ ise langu ige ol 


ite under “That is not 


the statute, 
0 it I do not feel like getting 


book 
Again (p. 


up and 
I ilkine over to the shelf to 
k it up.” 

Ii nu) 


295), in a 
from “Mutch \ 
119)”: “If one 


carefully as I did 


ported citation 
Odds (253 Blunders 
lies this statute 

ul ' rday while having my shoes pol 
hed, he can reach only one conclu 
it I have since forgotten what 

clusion was.” Gross’ descrip 
1! common-law marriage, in the 


rts se of “The Bigamist” (p. 206), is 
“Wedlock 


migraine, 


ha aisian comes on 
and nothing can 


As the 


false step makes a hussy; a 


k i¢ 


) lone about it law sees 


) ind an honest woman The 


somewhat difficult to ex 


ipyect 1S 


in without graphs The scarlet 


irve of moral turpitude rises to 1ts 


est height on the 


first offense, is 
1intained on a high level for the 
few offenses, and then starts on 
downward slant. If the false 
steps are regular and persistent the 
curve dives out of the chart 

ring woman becomes a worthy 
whether she likes it or not 


' 1 
| ti 
il ii¢ 


affair is carried on brazenly 
law assumes that 


mated in heaven; if 


i! ytoriously, the 


yarties were 


iffair is managed with prudence 


retion, the law is scandalized 


issumes that the parties are liv 


in sin.”” Anyhow, in grim times 


much in this volume is 


k | Se 


| to excite loud laughs extend 


that part of the body which is 
wre particularly identified in Luke 
XV:16 

[wo features of this volume set 


New York 
cited in the 


ipart from its fellows. 


ses or Statutes are 


Hi footnotes for every proposition of 


ir iw advanced and there are many 


asides in which this former President 
of the New York State Bai 
tion gives the views either of that 


Assoc ia 


body or of the American Bar Asso 
ciation. One of the longest and best 


of these is in the ninth and final 


chapter, “A Judiciary Campaign,” 


and details what most of us have 
come to accept as the most desirable 
method of selecting judges.' 

Ihese asides are so apropos, so 
sensible and so pungent that they 


will 


from the interest of either the law 


enhance rather than detract 
yer or lay reader. 
WALTER P. ARMSTRONG 


Memphis, Tenn 


T wuicm OF INDIVIDUAL 


LIBERTY. By Hamilton Vreeland, 
Jr. (November, 1944). New York 
Charles Scribner's Sons. Pages 174, 


with notes, index and table of cases 
§$?. 00). 

Ihis earnest and well-written plea 
for the concerted action of citizens 
to regain and retain the _ historic 
concept of individual freedom unde: 
law is the work of Hamilton Vre« 
land, Jr., of the New York and the 
District of Columbia Bars, who has 
spent in active practice about half 
of his time during his twenty-eight 
years of professional life and half 
in the teaching of law, including con 
stitutional law for fourteen years 
I'he book is specific and persuasive 
in its demonstration of the changes 
which have been and are taking plac 
at a rapid rate, principally as a result 
of judicial decisions. 


The 


subject a great deal, 


author has simplified his 


and has pro 


duced an incisive portrayal which 


a layman can read and understand 


whether or not he agrees with it. At 


the same time, the book is made up 
largely of tracing and analyzing the 
decisions through which he finds 
federal 


extended and entrenched at the ex 


that powers have been 


pense of the states and the in 


dividuals, state powers have been 


somewhat enlarged and fortified, the 
due process clauses have been limited 
in scope to such an extent that his 


! ABA Reports, Vols. 63, page 428; 65 
page 247; 66, page 306; 67, page 279. 
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“Books for Lawyers” 


toric freedoms are insecure, and “an 
elective despotism” of “democracy” 
administered by uncontrolled bu 
reaus and agencies has been set up 
His attack on the philosophy and in 
fluence of Mr. Justice Holmes 


‘pulls 
no punches”. 
Mr. Vreeland 


from deep conviction as well as long 


writes evidently 


and careful study. He conceives “Eng 
lish liberty” as consisting necessarily 
of ‘a system of standards below which 
government may not go in the treat 
ment of human beings.” In America 
he regards the “due processes’ 
clauses as declaring standards of 
liberty which were intended to be 
beyond the power of majorities to 
flout. He believes that they have 
been and are being weakened and 
destroyed, without an amendment of 
their text and largely without action 
by the Congress. His thesis is not 


new, but his book is well wortl 


reading, by citizens who wish to 
form an opinion as to the current 
trends affecting individual liberty i 


America. 


Etecar VIA BERLIN. By Jos 
Antonio de Aguirre. (1944). New 
York: The Mac millan Company) 
Pages 361. $3.00. 

So you wonder why such a title 
gets into “Books for Lawyers’? Well 


this book is by a lawyer, al h 


out im 
self, although it is not in the “Law 
yer” series. It is a good book, as well 
as a most absorbing one, for lawyers 
in this country to read, just now 

In wartime America thi 


sion of law as a whol 


prol 5 
has a most 
honorable record, in countless com 
munities, of leisure sacrificed, wat 
efforts aided, legal assistance ren 
dered without stint, and time and 
labor given gladly to the furtherance 
of many projects, without mucl 
thought of being inconvenienced 
Many thousands of our lawyers a1 
in uniform, and are in mortal com 
bat with enemies in faraway lands 

At the same time, some American 
lawyers, like other citizens, say 01 
think that they are 
tough going, in their offices and their 


heck of a time 


having pretty 
homes. They have a 
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getting law clerks, office boys, sten 
ygraphers, file clerks, and even more 
trouble in holding them, under 
RWLB limitations and SSU “whit 
collar” classifications. Many of our 
lawyers get more “hot and bothered 
with matters before or involving the 
SEC, the OPA, the USES, the WPB 
the FPEC, or other “alphabet” agen 
cies, than they would if they were 
dodging tanks in dark Ardennes 
a “bazooka” on 


Bitche. And 
some lawyers talk of their troubles 


forests or wielding 


the fluid front near 


in making their meager rations of 


isoline take them often enough to 
their county seats, or perchance to 
ir golf courses or their favorite 
treams for fishing in season. And 
how can a lawyer think or work with 
yut his standard brand of cigarettes. 
Will you bear with me while I 
refer you to the story of another law 
yer, to whom the war brought more 
of “inconvenience” than any of us is 
ndergoing? Jose de Aguirre had 
been trained in the law by the Jesuits 
it Deusto, in Spain. In 1940, at the 


> 


ize of 36, he was the elected President 

»f the mysterious republic of less than 
2 million Basques, to whom he had 
siven his oath under an old oak 
tree at Guernica. His army of 100,000 
men fought the cohorts of Hitler 
Mussolini, and Franco, bitterly for 
months, but was overwhelmed by 
numbers and metal. His boon ally, 
President Luis Companys of Cata 
lonia, was caught and carted to Bar- 
celona, to be strangled slowly and 
shamefully by the garotte. 

This lawyer and his wife and chil 
dren became the quarry of the whol 
Axis pack, in full cry for their blood. 
So he and they “escaped” from Spain 
ind from Nazi-occupied France into 
Germany, and lived boldly in Berlin 

he as a Panamanian “Dr. Alvarez” 
intil finally they got away on forged 
papers to Sweden, to Brazil, and to 

United States, where he is now 
1 lecturer in history at Columbia 
University. 

Danger of torture and death, for 
himself and his loved ones, was eve! 
present in this dramatic exodus. This 


awyer took the supreme risks, for 


liberty under law as he saw it. H 


fought totalitarianism as few lawyée 

are fighting it. Whether he was right 
or wrong in his evaluation of Franco 
and the attitude of his Church i 

Spain, is a controversy on whi 

opinions differ and the record is n 
yet complete. Sufficient for this 1 
view is this reference to his courag 
and audacity of plan, and to th 
hardships and risks which the wa 


brought to this lawyer. Interestin 


isn’t it? 


TT Giitenere BUSINESS. B 
Beardsley Ruml. (January 11, 1945 


New York: Farrar « Rinehar 


$2.50). Pages 238. Since lawyers 
have, in military parlance, becom 
in many instances the G-2 and G 


Sections of modern business organ 


zation (‘“‘intelligence” and coordina 


tion of “operations there al 


plenty of reasons why lawyers shoul 
heed and read a book about 
tomorrow's business, which reflects 
the outlook of an intrepid, forward 
looking thinker who is also held to 
earth by the practicalities of his 
part in large-scale merchandising 
(R. H. Macy & Co.) 

As Beardsley Rum! probably in 
t¢ nded, his whole book is wide opel 
to challenge and disagreement, a 


““middle-of-the-road” counsels ar 
likely to be in this day of sharp divi 
sions. But anything which may les 
sen numbness and lead to thinkin 
has its uses, for lawyers and busines 
men who are trying to look ahead an 
see “the shape of things to come.’ 
Of course, the best of Ruml’s idea 


sometimes get tangled up, when they 


ire thrown on the tab to be deal 
with by men who do not understam 


them or are willing to misuse them 


His famous Rum! Plan was meant t 
ameliorate tax burdens a bit, some 
where along the line; but the legisla 


tive result was to add about twenty 
five per cent to the federal incom 
taxes lately paid by ma LOLKS 


This book isn’t about taxes, anc 


ts references to legislation are i 
cidental. It deals with A il S 
ness aS an institution or system, an 
the probable future of private ente! 
prise. Several! phas s of his €x pos 









P! 





m would be interesting as sub 
ct-matter for review, but one of 
| 


m will have to suffice, for this 


journal. 


been made 


Reference has 


» characteristic American institu 
ions as bulwarks private enter 
nrise and the ideals of freedom—the 
churches, the family, the schools and 
olleges, the free press, the organized 


professions, the fr yreanizations of 
labor, and the American system of 


private business. Ruml makes the 


point that the rule king for the 
governance of individuals, groups 
ind communities does not emanate 
solely from legislatures, courts, and 


administrative agencies. The private 
but quasi-public institutions also 
seem to him to mak iles and stand 


ards, and impos« Ities for in 


fractions, although not yf these will 
be found in books ) law Conse 
quently they may regulation, 
supervision, accountability, as do 
wwencies of government which are not 
subject to direct and ]| nary control 


by the legislature 


Ruml “does a on American 
Business as 1 TU ) also, on 
labor unionization. He foresees that 
the emergence of political unionism 
as “big business” is regulation 
by government, as to many of its 
affairs and pract Rum! does not 
like all he finds, b does not pre 


tend to have remedies ready for every 
thing. His catch-pl is not “free 


; 
dom for business it is “business 


for freedom.” H yonizes that 
freedom can exist O1 with the sens¢ 
of certainty whicl ymes from the 
observance of rul 4 number of 
considerations rea sugvgesi them 


selves, as impair soundness o1 


force of his analog’ his provoca- 


tive contribution revival of 


: } a. — y an ¢ 
thinking is what h is proposed to 
carry over into tl field of institu 


tional authority, a ncept which is 


is to restrictive 


ommonly assert 


rule-making by ment 


Lecat CONTROL OF THE 


) 
PRESS. By Fran Thayer. (1944) 
Chica O;: The I lation Press. 


($4.50). Pages xit, 608. With indices 
and table of cases. 

LIBERTY AND THE PRESS. 
By Phillip Kinsley. (November 13, 
1944). Chicago: The Chicago Trib- 
une. ($2.00; by postpaid mail, $2.10). 
Pages xi, 99. With table of cases. 

These volumes are timely. Their 
starting-point in common is Pro- 
declaration that 
“Newspapers unfettered and un- 
afraid insure the principles of demo- 
cratic government” and that what- 


fessor T hayer’s 


ever “relativity” is injected into the 
interpretation and enforcement of 
the constitutional guaranties must 
not be permitted to impair the 
essence of bold and independent 
journalism. 

Professor Thayer, of the Illinois 
Bar, who lectures on the law of the 
press in the School of Journalism at 
the University of Wisconsin, has 
produced a competent and well- 
documented book of the law con- 
cerning those potential or actual 
legal controls which affect news- 
papers, magazines, etc., particularly 
libel, privacy, contempt, copyright, 
radio competition, reporting of 
legislative bodies, regulation of ad 
vertising, and postal regulations. For 
lawyers who have to deal with this 
broadening battlefield of the law, 
this work is comprehensive and 
virtually up-to-date, and would merit 
a fuller review than wartime space 
permits. 

In Liberty and the Press, Phillip 
Kinsley, veteran reporter of famous 
libel trials, writes trenchantly for the 
Chicago Tribune the story of its 
many legal contests to defend and 
preserve what it deems to be its own 
independent course of action. One 
does not need to agree with or like 
the particular newspaper to evaluate 
the significance of many of the in- 
cidents chronicled with a reporter's 
skill for his employer’s cause. Free- 
dom of the press necessarily is not 
limited to those publications which 
express opinions with which one 
agrees 

The many _ instances’ which 
Kinsley 
pleasant reading for those who be- 


narrates do not make 


“Books for Lawyers” 





lieve in a press free to express its 
opinion of public officials and of- 
ficial acts. A lot of explaining will 
be required to destroy the impression 
that many or most of the facts told 
would “stand up” under fair in- 
quiry. The assembling of this chron- 
icle is an important service to free- 
dom of the press in America, at a time 
when our country is waging war to 
assure it in other lands. 
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Those differences will di ppea 


as the result of frien 
At the broadcast un 1uSpices Ameri 


Bar Association, Sund 


of the speakers was an American soldi vho had served 
in the long, bitter and victorious yur Art 
in Egypt, who is now on gs] presenta 

of American Veteran Organizations. H s asked 
American soldiers want us to d thev most 
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Editorials 


peace, but would no h a provision be a step to Ihe regulation of court procedure by the courts, 
urd the prevention of s and a step toward a more with the aid of those who practice in the courts, has 
ctive judicial insti ility in a world-wide sphere! met with the well-nigh unanimous approval of the 


profession. It met with the approval of intelligent lay 


lo fi j : t} l avior Ls )-194) men even before the doubts of some lawvers and judge S 
. Ay Appr 7 tion were fully resolved. The success of the Federal Rules 
a | y DPVECK 


of Civil Procedure has been demonstrated by six years 


rm) J » net S }QY gst . 
cpH R. ‘Taylo - )20-1959, ol practical experience. 
: i al ' UR \ cn oine , . ; 
uly and a JOURNAL as managing We prophesy with confidence that the new, simpl 
= ital me % , , ‘ , ) a : 
yr, died a \ ig at Oceat and uniform rules for the administration of justice in 
rings, Mississi ld the criminal courts will meet with the approval of the 
He completed tucation at { University Senate and House Committees 
Texas and was ad the Bar in 1893 at Austin, 
xas. However t practice law, as he was soon Outstanding Work Well Done 
erted to yournalls ii t¢ Serving I in editorial ai re ® .: : " 
r In the columns of our “Practising Lawyer’s Guide to 
pacity on seve ind abroad, eventually ; a ; : . . 
, : ; the Current Law Magazines,” there is contained this 
eturned to fis recession Vv DeCOmMmINY man 
! month a deserved commentary on what has proved to 
ng to ) [ } pa os . , 
. . | witl be a “‘valedictory” article by John Lord O'Brian, lately 
e nelid the ] 7 all those ssociated with . > , 
: resigned as General Counsel for the War Production 
m in his work and se who, even though not ; : 
Board, who since early 1941 has been in charge of th« 
rsonally acquaint ave seen and appre a , ; 
legal aspects of organizing the procurement of materials 
ed the valu ) ind ftective service to 


and the production of munitions and supplies, to meet 


R Ed the requirements of all-out war in two hemispheres 
] thie soard of ditors 


EDGAR B. TOLMAN The services which lawyers as such have performed 


for their country, in World War II, have been many 


e Jon 1] Ry f Crimin 1] Pro edur, and varied; and some of them have been distinguished 
FedeVva Ul Wind Ce ( 
Many of these services have been rendered in uniform 
ong tour Ol au former President, Arthur and with military or naval rank. But when the whok 
Vanderbilt, and o nteen fellow members of record has been put together and written, it is unlikely 
Advisory ¢ n Criminal Procedure ap that any instance will be found of public service by a 
ted February the Supreme Court of the lawyer which bears more indelibly, than does the work 
ed States, has co i successful termination ol of John Lord O’Brian in the OPM and the WPB, the 
first stage o task assigned to them. Thi hall-marks of first-rate ability, untiring industry, intens¢ 
s have been appro the Court and transmitted patriotism and devotion, and unusual capacity lon keep 
Attorney Ger B Co $s ing only the paramount job in mind. 
Chere still remai tant work to be done. This lawyer remained aloof from all factions. He 
rules musi L by the Judiciary Com neither fought nor favored any ideology. He worked 
Ss ol bot ISES Congress. Those Com amiably with all manner of men, in government and 
es will undoubt yng continued and care in private industry. He understood the problems ol 
study to the Fed s for Criminal Procedure business men under war conditions; he had patience 
re will be questi h tl (Advisory Committee with their fears, and found the ways of quicting them 
be called upon t r and it is no small under he utilized to the utmost the eagerness of these men to 
king to furnish t { ttees on tl Judiciary with help in the great tasks. De spite the urgencies and the 
knowledge acqu ie) years of study and pressures, he held fast to the American lawyer's way of 
vate doing things fairly. 
In some resp the Advisory Committec John Lord O’Brian wore no uniform, put on no 
Criminal Proced re difhcult and delicat ribbons and no braid. His “service stars’’ were only of 
n that of the Co Civil Procedure. Law the “home front’, where lives of our sons were saved 
ngaged in the tria cases are not so sharply or sacrificed according as the battles for maximum pro 
ided by the nat ective activities as are duction were won or lost in particular industries o1 
1ose engaged in the prosecution and the defense of per plants. He will never be eligible for a cover-portrait 
accused of « Supreme Court wisely d and sketch in our lawyer-soldier series; but, somehow 
ded to appoint o ( inal Rules Committee thos: is Our commentator on his work suggests, this lawyer 
ho had served as pro rs, and others whose pro is richly entitled to go home with the abiding satisfac 
ional activities had led tl lefense of persons tion that he has rendered a patriotic service with dili 
used of crimes gence and skill which is “beyond the call of duty” and 
The first grea e Committee was that was in all respects performed in a manner which reflects 
ey themselves had igreement lasting credit on the whole profession of law. 
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Renew of Recent S. upreme Court Decisions 


Civil Liberties—Race Discrimination 
—Constitutional Powers of the Presi- 
dent in Time of War. 


All legal restrictions which curtail 
the civil rights of a single racial group 
of our citizens must be subjected to the 
most rigid scrutiny. 

It was not beyond the war power 
of Congress and the Executive to ex- 
clude citizens of Japanese ancestry 
from the West Coast area while threat- 
ened by Japanese attack and to trans- 
fer them to and detain them in assem- 
bly camps or relocation centers. 
Korematsu v. United States, 89 L. ed 
Adv. Ops. 202; 65 Sup. Ct. Rep. 193; 
U. S. Law Week 4062. (No. 22, a1 
gued October 11 and 12, 
December 18, 1944). 

Ihe Act of March 21, 1942, pro 


vides that persons of Japanese an 


de idé¢ d 


cestry who “enter, remain in, leav 
or commit any act in a military area,” 
contrary to the prescriptions appli 
cable thereto, are guilty of a mis 
demeanor and are subject to fine o1 
imprisonment or both. 

citizen 


Korematsu, an American 


of Japanese descent, was convicted 


of remaining in a “military area, 
contrary to a duly authorized Exclu 
sion Order which directed that after 
May 9, 1942, all persons of Japanes 
ancestry should be excluded from 
that area. No question was raised as 
to Korematsu’s loyalty to the United 
States. The Circuit Court of Appeals 
affirmed. On certiorari, the Supreme 
Court also affirmed. 

The opinion of the Court was d 
livered by Mr. Justice BLack. His 


*Assisted by James L. Homire; Tax cases 
by Committee on Publications of the Sec 
tion of Taxation, Mark H. Johnson, chai! 
man. 
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opinion is pre faced by the following 


Statement: 


It should be noted, to begin with, that all 
legal restrictions which curtail the civil rights of 
a single racial group are immediately suspect 
That is not to say that all such restrictions are 
unconstitutional. It is to say that courts must 
subject them to the most rigid scrutiny. Pressing 
public necessity may sometimes justify the exist- 
ence of such restrictions; racial antagonism never 


can, 


Ihe provisions of the Act, and 


the various military exclusion and 


t} 


other orders are examined. It is 


shown that in the Hirabayashi cas« 


(the Japanese curfew case), the con 
that Act 


stitutionality of and the 


validity of the same series of orders 


was fully considered and sustained 


and it is said: 

In the light of the principles we announced in 
the Hirabayashi case, we are unable to conclude 
that it was beyond the war power of Congress 
and the Executive to exclude those of Japanese 
ancestry from the West Coast war area at the 
time they did. True, exclusion from the area in 
which one’s home is located is a far greater 
deprivation than constant confinement to the 
home from & p.m. to 6 a.m. Nothing short of 
apprehension by the proper military authorities 
of the gravest imminent danger to the public 
safety can constitutionally justify either. But ex 
clusion from a threatened area, no less than 
curfew, has a definite and close relationship to 
the prevention of espionage and sabotage. The 
military authorities, charged with the primary 
responsibility of defending our shores, con- 
cluded that curfew provided inadequate protec- 
They did so, as 


pointed out in our Hirabayashi opinion, in ac- 


tion and ordered exclusion. 


cordance with Congressional authority to the 
military to say who should, and who should not, 


remain in the threatened areas. 


In addition to the points raised 
and settled in the Hirabayashi case 
it was argued that by May, 1942, 

} Order 


when No. 34 was 
promulgated, all danger of Japanese 


Exclusion 


by Edgar Bronson Tolman‘% 


invasion was Ove! As » that pol 


Mr. Justice BLACK says 


Like curfew, exclusion of those of Japanese 
origin was deemed necessary because of the 
presence of an unascertained number of dis 
loyal members of the group, most of whom we 
have no doubt were loyal to this country. It wad 
because we could not reject the finding of tha 
military authorities that it was impossible 
bring about an immediate segregation of thd 
disloyal from the loyal that we sustained the 
validity of the curfew order as applying to the 
whole group. In the instant case, tempora 
exclusion of the entire group was rested by m 
military on the same ground. The judgment thaf 
exclusion of the whole group was for the samd 
reason a military imperative answers the co 
tention that the exclusion was in the nature o 
group punishment based on antagonism to thosa 
of Japanese origin. That there were memberg 
of the group who retained loyalties to Jap 
has been confirmed by investigations made sut 
sequent to the exclusion. Approximately fiva 
thousand American citizens of Japanese ancestry 
refused to swear unqualified allegiance to thd 
United States and to renounce allegiance to thd 
Japanese Emperor, and several thousand evacu 
ees requested repatriation to Japan 


To the plea of hardship to Jap 
I ] 


nese citizens who were | 
United States it was said 

But hardships are part of war, and wa 
is an aggregation of hardships All citize 
alike, both in and out of uniform, feel the ir 
pact of war in greater or lesser measure. C 
zenship has its responsibilities as well as 
privileges, and in time of war the burden 
always heavier. Compulsory exclusion of larg4 
groups of citizens from their homes, excep 
under circumstances of direst emergency and 
peril, is inconsistent with our basic governmento 
institutions. But when under conditions of mod 
ern warfare our shores are threatened by hosti'4 
forces, the power to protect must be commen 
surate with the threatened danger 


; 1 


It was also urged that the milita 
orders, with their contradic ting Col 
mands not to enter, not to remali 
and not to leave the prescribed mili 


tary area failed to distinguish lawf 
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from unlawful conduct. The Act and 


the various orders were examined 


and interpreted as a whole, each in 
the light of the other. In this respect 


the opinion says: 


. « The contention is that we must treat these 
separate orders as one and inseparable; that, 
for this reason, if detention in the assembly or 
relocation center would have illegally deprived 
the petitioner of his liberty, the exclusion order 


and his conviction under it cannot stand. 
o > . 


. . « Had petitioner here left the prohibited area 
and gone to an assembly center we cannot say 
either as a matter of fact or law, that his pres- 
ence in that center would have resulted in his 
detention in a relocation center. Some who did 
report to the assembly center were not sent to 
relocation centers, but were released upon con- 
dition that they remain outside the prohibited 
zone until the military orders were modified or 
lifted. 
_ - « 

Since the petitioner has not been convicted of 
failing to report or to remain in an assembly or 
relocation center, we cannot in this case deter- 
mine the validity of those separate provisions of 
the order. It is sufficient here for us to pass 
upon the order which petitioner violated. To do 
more would be to go beyond the issues raised, 
and to decide momentous questions not con- 
tained within the framework of the pleadings or 
the evidence in this case. It will be time enough 
to decide the serious constitutional issues which 
petitioner seeks to raise when an assembly or 
relocation order is applied or is certain to be 


applied to him, and we have its terms before us. 


It is said that we are dealing here with the 
case of imprisonment of a citizen in a concen- 
tration camp solely because of his ancestry, 
without evidence or inquiry concerning his loyal- 
ty and good disposition towards the United 
States. Our task would be simple, our duty 
clear, were this a case involving the imprison- 
ment of a loyal citizen in a concentration camp 


because of racial prejudice. 


. . . Korematsu was not excluded from the Mili- 
tary Area because of hostility to him or his 
race. He was excluded because we are at war 
with the Japanese Empire, because the properly 
constituted military authorities feared an inva- 
sion of our West Coast and felt constrained to 
take proper security measures, because they de- 
cided that the military urgency of the situation 
demanded that all citizens of Japanese ancestry 
be segregated from the Wes! Coast temporarily, 
and finally, because Congress, reposing its con- 
fidence in this time of war in our military 
leaders—as inevitably it must—determined that 
they should have the power to do just this. There 
was evidence of disloyalty on the part of some, 
the military authorities considered that the need 
for action was great, and time was short. We 


cannot—by availing ourselves of the calm per 
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spective of hindsight—now say that at that time 


these actions were unjustified. 


Mr. Justice FRANKFURTER deliv- 
ered a concurring opinion in which, 
in reply to the contention that Gen- 
eral DeWitt’s orders were contra- 
dicting, he says: 


. « Even though the various orders issued by 
General DeWitt be deemed a comprehensive 
code of instructions, their tenor is clear and 
not contradictory. They put upon Korematsu the 
obligation to leave Military Area No. 1, but only 
by the method prescribed in the instructions, 
i.e., by reporting to the Assembly Center. 


As to the President’s war powers, 


he says: 


The provisions of the Constitution which con- 
fer on the Congress and the President powers 
to enable this country to wage war are as much 
part of the Constitution as provisions looking to 
a nation at peace. And we have had recent 
occasion to quote approvingly the statement of 
former Chief Justice Hughes that the war power 
of the Government is “the power to wage war 


successfully.” 


Mr. Justice JACKSON dissented. Of 
the unusual and confusing character 
of the military orders he says: 


Even more unusual is the series of military 
orders which made this conduct a crime. They 
forbid such a one to remain, and they also for- 
bid him to leave. They were so drawn that the 
only way Korematsu could avoid violation was 
to give himself up to the military authority. 


As to the essential element of the 
crime he says: 


A citizen's presence in the locality, however, 
was made a crime only if his parents were of 


Japanese birth. 
Of the Japanese curfew case he 
Says: 


The Court is now saying that in Hirabayashi 
we did decide the very things we there said we 


were not deciding. 


Closing his dissent Mr. Justice 
J ACKSON Says: 


My duties as a justice as | see them do not 
require me to make a military judgment as to 
whether General DeWitt's evacuation and de- 
tention program was a reasonable military neces- 
sity. | do not suggest that the courts should 
hove attempted to interfere with the Army in 
carrying out its task. But | do not think they 
may be asked to execute a military expedient 
that has no place in law under the Constitution. 
| would reverse the judgment and discharge the 


prisoner. 


Mr. Justice MurpnHy also dis- 
sented. The grounds of his dissent 


appear from the following excerpts 
from his opinion: 


The judicial test of whether the Government, 
on a plea of military necessity, can validly de- 
prive an individual of any of his constitutional 
rights is whether the deprivation is reasonably 
related to a public danger that is so “immediate, 
imminent, and impending” as not to admit of 
delay and not to permit the intervention of ordi- 
nary constitutional processes to alleviate the 
danger. 

a 

It must be conceded that the military and 
naval situation in the spring of 1942 was such 
as to generate a very real fear of invasion of 
the Pacific Coast, accompanied by fears of sabo- 
tage and espionage in that area. The military 
command was therefore justified in adopting all 
reasonable means necessary to combat these 
dangers. In adjudging the military action taken 
in light of the then apparent dangers, we must 
not erect too high or too meticulous standards; 
it is necessary only that the action have some 
' ble relation to the removal of the dan- 





gers of invasion, sabotage and espi ge. But 
the exclusion, either temporarily or permo- 


nently, of all persons with Japanese blood in 





their veins has no such reasonable relation. 
. . . 


No adequate reason is given for the failure 
to treat these Japanese-Americans on an indi- 
vidual basis by holding investigations and hear- 
ings to separate the loyal from the disloyal, as 
was done in the case of persons of German and 
Italian ancestry. 

“ee 

| dissent, therefore, from this legalization of 
racism. Racial discrimination in any form and 
in any degree has no justifiable part whatever 
in our democratic way of life. It is unattractive 
in any setting but it is utterly revoliing among 
a free people who have embraced the principles 
set forth in the Constitution of the United States. 
All residents of this nation are kin in some way 
by blood or culture to a foreign land. Yet they 
are primarily and necessarily a part of the new 
and distinct civilization of the United States. 
They must accordingly be treated at all times 
as the heirs of the American experiment and as 
entitled to all the rights and freedoms guvaran- 
teed by the Constitution. 


Mr. Justice Rosperts opens his 
dissenting opinion as follows: 


| dissent, because | think the indisputable 
facts exhibit a clear violation of Constitutional 


rights. 


A chronological recitation of 
events then follows from which it is 
said to be made plain that the offense 
“did not, in truth, consist in refusal 
voluntarily to leave the area which 
included his home. In this recitation 
emphasis is laid on the conflicting 
provisions of the military orders of 
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[he case was ire) Mh James 
O. Purcell for Miss Endo and by Mr 
Solicitor General Fa w Eisen 


Eminent Domain—Just Compensation 
—Taking Temporary Occupancy of 
Portion of a Leasehold Interest. 


When the total of the rights 
which make up ownership in fee simple 
just compensation neasured by 
fair market value, and no consequen 
tial damages such as expense of re 
moving business equipment or other 
personal property to new location 
cannot be allowed, but when a tem 
porary right of occupancy is taken for 
a limited period after which the 
revert to 
owner caused 


owner's former right 
him. Actual loss to the 
by the destruction of trade fixtures 
and the like as a part of just com 
pensation 
United States v. General Motors Com- 
pany, 89 L. ed. Adv. O 79; 65 Sup 
Ct. Rep. 357; U. S. Law Week 4119 
No. 76, argued November 16-17 


1944, decided January 8, 1945). 
In 1928 General Motors leased 
building for a tert twenty years 
or the storage and bution of 
1utomobile parts a lipped th 
building with fixt 1 rr that 
use In 1942 tl] | 1 States be 
came 1 subt nant t the floor 
space in t rly in ¢ 
same year t S War unde 
he authori Second Was 
Po ers Act ( stitu d 
rroceedings for mn of the 
) l} int 93 O00 
juare { for a ndir June 
{) 1943 \ QD 1 ] Jur 
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) ir \ l i” NOSSeSS mm 
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d surrend t (50 
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for the Government called a real 
estate expert. He gave his opinion 
that the fair rental value of the space 
vas 35 cents per year per square foot. 
Che Government then rested. Gen 
called 


vitnesses who testified that, in their 


il Motors then expert 
opinion, the fair rental value was 

cents per square foot. It was also 
shown that the rent actually paid 
from 1940 through 1942 varied from 
11.9 to 43.24 cents. 

Proof was also offered of the 
irious items of cost caused by the 
removal of the contents of the build 
ing, shipping them to other locations, 
he original cost of the original in 
stallation wholly lost by the dis 
mantling of the building, all in much 
letail. The Court sustained an ob 


ection to the offer. The jury awarded 


compensation at the rate of approxi 
nately 40 cents for one vear. The 
Circuit Court of \ppeals, in a two 
to-one opinion reversed the judg 
ment, holding that the item of actual 
ss might be proved, not as indepen 
dent items, but as elements to_ be 
onsidered in the ascertainment of 
just compensation, and remanded 
the case for a new trial in accordance 
vith its ruling. 
Because those’ rulings were 
deemed fundamental on the new 
trial, the Supreme Court reviewed 
case, modified the judgment of 
Court of Appeals, and affirmed it 
is modified. Mr. Justice ROBERTS 
delivered the opinion of the Court 
In the opening paragraph of his 
opinion he says: 

This case is one of first impression in this 
Court. It presents a question on which the de- 
cisions of federal courts are in conflict. The 
problem involved is the ascertainment of the 
ust compensation required by the Fifth Amend- 
ment of the Constitution, where, in the exercise 
of the power of eminent domain, temporary 
occupancy of a portion of a leased building is 
taken from a tenant who holds under a long 


term lease 


[he opinion then cites the pro- 
visions of the Second War Powers 
\ct calling special attention to the 
provision that on or after the filing 
of the condemnation proceeding im 

ediat« poss¢ ssion might be taken 
ind the property occupied, used, o1 


mproved 


As to the constitutional question 
involved, Mr. Justice ROBERTS says 


The correctness of the decision of the court 
below depends upon the scope and meaning 
of the constitutional provision: ‘nor shall private 
property be taken for public use, without just 
compensation”, which conditions the otherwise 
unrestrained power of the sovereign to ex 
propriate, without compensation, whatever it 


needs. 


It is next pointed out that the 
critical terms are “property,” “taken” 
and “just compensation.” As to th 


first of those terms: 


It is conceivable that the first was used in its 
vulgar and untechnical sense of the physical 
thing with respect to which the citizen exercises 
rights recognized by law. On the other hand, it 
may have been employed in a more accurate 
sense to denote the group of rights inhering 
in the citizen's relation to the physical thing 
as the right to possess, use and dispose of it 
In point of fact, the construction given the 
phrase has been the latter. When the sovereign 
exercises the power of eminent domain it sub 
stitutes itself in relation to the physical thing 
in question in place of him who formerly bore 
the relation to that thing, which we denominate 
ownership. In other words, it deals with what 
lawyers term the individual's ‘interest’ in the 
thing in question. That interest may comprise 
the group of rights for which the shorthand 
term is “a fee simple’ or it may be the in 
terest known as an “estate or tenancy for 
years", as in the present instance. The constitu- 
tional provision is addressed to every sort of 


interest the citizen may possess. 

As to the second of those critical 
terms, it is said: 

Governmental action short of acquisition of 
title or occupancy has been held, if its effects 
are so complete as to deprive the owner of all 
or most of his interest in the subject matter, to 
amount to a taking. 

As to the third of those critical 
terms, “just compensation,” the vital 
issue in the controversy is one in 
which is approached the taking of an 
interest in fee of the lesser interest 
here involved, a temporary right ol 
oct upancy. 

On this 
ROBERTS Says: 


point, Mr. 


Justice 


In the trial of this case the parties presented 
evidence of the market value of the occupancy 
of bare floor space for the term taken. The 
respondent's offer to prove additional items 
for which is claimed compensation was over 
ruled. The award was therefore limited to the 
market value of the occupancy of a vacant 
building. The question is whether any other 
element of value inhered in the interest taken 


The sovereign ordinarily takes the fee. The 
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rule in such a case is that compensation for 
thot interest does not include future loss of 
profits, the expense of moving removable fix 
tures and personal property from the premises, 
the loss of good-will which inheres in the lo- 
cation of the land, or other like consequential 
losses which would ensue the sale o/ the prop 
erty to someone other than the sovereign. No 
doubt all these elements would be considered 
by on owner in determining whether, and at 
what price, to sell. No doubt, therefore, if the 
owner is to be made whole for the loss con 
sequent on the sovereign's seizure of his prop- 
erty, these elements should properly be con 
sidered. But the courts have generally held that 
they are not to be reckoned as port of the 
compensation for the fee taken by the Gov 


ernment. 


The question posed in this case then is, shall 
a different measure of compensation apply 
where that which is taken is a right of tempor 
ary occupancy of a building equipped for the 
condemnee's business, filled with his commodi 
ties, and presumably to be reoccupied and used 
as before, to the end of the lease term on the 


termination of the Government's use? 


As to the first of these questions 
Mr. Justice ROBERTs says: 


While, as has been said, the Government's 
power to take for a short period, and to de 
mand possession of the space taken freed of 
all equipment of personal property therein, can 
not be denied, three questions emerge which 
are not presented when what is taken is a fee 
interest in land. They are: 1. Is the long-term 
rental value the sole measure of the value of 
such short-term occupancy carved out of the 
long term? 2. If the taking necessitates the 
removal of personal property stored in the 
building in conformity to the normal use of such 
a building, is the necessary expense of the re- 
moval to be considered in computing compen 
sation? 3. 1f a tenant's equipment and fixtures 
are token or destroyed, or reduced in value, 
by the Government's action, must it compensate 
for the value thus taken or destroyed in addition 


to paying the renial value of the occupancy? 


In the present case the respondent offered to 
prove that the actual expense of moving its 
property exceeded $46,000, and the loss due 
to destruction and removal of fixtures and fixed 
equipment exceeded $31,000, in addition to its 
continuing liability to pay rent for the year of 
approximately $40,000; whereas the award was 
$38,597.86. If such a result be sustained we can 
see no limit to utilization of such a device; and, 
if there is none, the Amendment's gucranty be- 
comes, not one of just compensation for what 
is taken, but an instrument of confiscation 
fictionalizing ‘‘just compensation” into some 
such concept as the common law idea of a 
peppercorn in the law of seizin, or the later 
one of “value received” in that of contractual 
consideration. If the value to be paid in a case 


like the present is confined, as matter of law, to 
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the long term rental of bare space, the owner 
will not be secure, either in his rights of prop 
erty, or in his right to just compensation as a 
substitute for it, when the Government takes 


it for the use and benefit of all. 


Here Mr. Justice Roperts reaf 


firms the existing rule for the con 


sequences of taking the fee and that 
for such a taking the measure of 
compensation does not include con 
sequential damages. On the othe 


hand, he says: 


It is altogether another matter when the 
Government does not take his entire interest, 
but by the form of its proceeding chops it into 
bits, of which it takes only what it wants, how- 
ever few or minute, and leaves him holding 
the remainder, which may then be altogether 
useless to him, refusing to pay more than the 
market rental value" for the use of the chips 
so cut off. This is neither the “taking” nor the 


just compensation” the Fifth Amendment con- 
templates. The value of such an occupancy is 
to be ascertained, not by treating what is taken 
as an empty warehouse to be leased for a long 
term, but what would be the market rental 
value of such a building on a lease by the 
long-term tenant to the temporary occupier. 


The case should be retried on this principle. 


As to the second of the questions 


ibove-posed, Mr. Justice ROBERTS 


Says 


Some of the elements which would certainly 
and directly affect the market price agreed 
upon by a tenant and a sublessee in such an 
extraordinary and unusual transaction would be 
the reasonable cost of moving out the property 
stored and preparing the space for occupancy 
by the subtenant. That cost would include 
labor, materials, and transportation. And it 
might also include the storage of goods against 
their sale or the cost of their return to the 
leased premises. Such items may be proved, 
not as independent items of damage but to aid 
n the determination of what would be the 
usual—the market—price which would be asked 
and paid for such temporary occupancy of the 
building then in use under a long term lease 
The respondent offered detailed proof of 
amounts actually and necessarily paid for these 
purposes. We think that the proof should have 
been received for the purpose and with the 
limitation indicated. Proof of such costs as 
affecting market value is to be distinguished 
from proof of value peculiar to the respondent, 
or the value of good-will or of injury to the 
business of the respondent which, in this case, 
as in the case of the condemnation of a fee, 


must be excluded from the reckoning. 
As to the third question, it is 
said 


For fixtures and permanent equipment de- 
stroyed or depreciated in value by the taking, 
the respondent is entitled to compensation. An 


owner's rights in these are no less property 
within the meaning of the Fifth Amendment 
than his rights in land and the structures there 


on erected. 


In respect of them, the tenant whose occu 
poncy is taken is entitled to compensation for 
destruction, damage or depreciation in value 
And since they are property distinct from the 
right of occupancy such compensation should be 
awarded not as part of but in addition to the 


value of the occupancy as such 


The CHIEF 
FRANKFURTER and Mr. Justice 


Mr. Justice 
MuR 


pHy took no part in the consideration 


] USTICE, 


or decision of this case 
Justice 


Concurring in part, M1 


DOUGLAS says: 


| agree that respondent is entitled to com 


pensation for fixtures and permanent equip 


ment destroyed or depreciated in value by the 
taking. | likewise agree that respondent is 
entitled to a further increase in its award. The 


award granted is less than the rental which it 
is under a continuing obligation to pay the 
lessor. The United States is occupying the 
premises and paying about 40c a square foot 
while respondent continues to pay 42c to the 
landlord. In these special circumstances it 
difficult to see how a lessee receives that just 
compensation to which he is entitled unless the 
United States pays the full rental 

The case was argued by Mr. Ver 
Wilkinson for the Govern 


ment, and by Mr. John Thomas 


non L. 
Smith for General Motors 


Federal Statutes—Fair Labor Stand- 
ards Act of 1938—Child Labor. 


The legislative history of the Fair 
Labor Standards Act fails to show, to 
some extent, negative Congressional 
intent thereby to prohibit child 
labor in interstate commerce in the 
delivery of telegraph messages. 


Western Union Telegraph Company v. 
Lenroot, 89 L. ed. Adv. Ops. 289; 65 
Sup Ct. Rep. 335; U. S. Law Week 
1106. (No. 49, argued 
and 9, 1944, decided January 8, 1945.) 


November 8 


In some localities where the stat 


law permitted it, Western Union 


lelegraph Company employed less 
than 12 per cent of its messengers 
who were under sixteen ars ot age 

his was thought to be contrary to 
the Fair Labor Standards Act of 


1938. On the complaint of th 
Federal Children’s Bureau a District 
Court restrained the 


transmitting messages in interstate 
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until thirty days after it 
The 
Appeals affirmed 


mmmerce 
d ceased such employment. 
ircuit Court of 
he Supreme Court granted certio- 
iri and reversed 

the Court was 


The opinion of 


livered by Mr. Justice JACKSON 
fter stating that the only issue be 
wre the Court is wheth the Fair 
abor Standards Act applies to the 
ynceded employment children 
nder sixteen years of age in the 
livery of telegraph messages, the 
pinion first takes up language 


f the Act and it is s 


it is conceded that the Act does not directly 
rohibit the employment of these messengers, 
ecause it contains no prohibition against em 
loyment of child labor in conducting inter- 
tate commerce. It is conceded, too, that lan 


yage appropriate directly to forbid this em 


oyment was proposed to Congress and twice 
ejected. 
The legislative histor yf the Act 


then examined in il detail 


nd it is said 


Our search of legislative history yields noth 
ng to support the Company's contention that 
ongress did not want to reach such child labor 
1s we have here. And it yields no more to 
ypport the Government's contention that Con 
jress wanted to forego direct prohibition in 
favor of indirect sanctions. Indeed, we are un- 
ible to say that elimination of the direct pro 
ibitions from the final form of the bill was 
purposeful at all or that it did not happen 
rom sheer inadvertence, due to concentration 
n more vital and controvers aspects of the 
egislation. The most that we can make of it is 
hat no definite policy either way appears in 
eference to such an employment as we hove in 
this case, no legislative intent manifest as to 
the facts of this case which we uld strain to 


effectuate by interpretation 


Passing next to the question of 
in “indirect” prohibition of child 
ibor in interstate com ce fr 
Justice ] ACKSON Says 


The Government brought th ction to reach 
ndirectly child labor in interstate commerce by 
bringing it under the prohibition of Section 12 
(a) of the Act, which so far as material reads 
no producer, manufacturer, or dealer shall ship 
or deliver for shipment in commerce any goods 
produced in an establishment situated in the 
Jnited States in or about which within thirty 
days prior to the removal of goods there 
from any oppressive child bor been em 
ployed.”’. Its complaint charges the Western 
Union with a violation in that “defendant has 
been engaged in shipping telegraph messages 


n interstate commerce and in delivering tele- 
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graph messages for shipment in interstate com- 


merce, ... 


The opinion considers the con 
tention of the Government that mes 
sages are “goods” and sustains it, 


saying: 


We think telegraphic messages are cleorly 
subjects of commerce" and hence that they 
are “goods"’.under this Act, as alleged in the 


complaint 


Che next inquiry was whether 
Western Union is a “producer” of 
the “goods” under the Act. On this 
point the opinion declares: 


We think the Government has not established 
its contention that the Western Union is a ‘‘pro 


ducer" of telegraph messages. 


\ third inquiry of highly tech 
nical character was then considered, 
namely: “Has the Company engaged 
in ‘shipping telegraph messages in 
interstate commerce and in delive 
ing telegraph messages for shipment’ 
as alleged?” 

This fascinating speculation was 
examined and Mr. Justice JACKSON 


Savs 


We do not think it is necessary for us to re 
solve the interesting but baffling inquiry as to 
precisely what, if anything, moves across state 
lines in the telegraphic process. In its prac- 
tical aspects, which concern the public, trans 
mission of messages is too well known to re- 
quire analysis; and in its scientific aspects, 
which interest the physicist, it is too little known 


to permit of it. 


The final conclusion of the Court 
is expressed by -Mr. Justice JACKSON 


as follows: 


Ascertainment of the intention of Congress in 
this situation is impossible. It is to indulge in 
a. fiction to say that it had a specific intention 
on a point which never occurred to it. Had 
the omission of a direct prohibition of this em- 
ployment been called to its attention, it might 
well have supplied it, for any reason we can 
see. Congress of course has the right to be 
indirect where it could be direct and to be ob 
scure and confusing where it could be clear 
and simple. But had it determined to reach 
this employment, we do not think it would have 


done so by artifice in preference io plain terms. 
» = a 


After all, this law was passed as the rule by 
which employers and workmen must order their 
daily lives. To translate this Act by a process of 
nterpretation into an equivalent of the bills 
Congress rejected is, we think, beyond the fair 
range of interpretation. Declining that, we can- 


not sustain the Government's bill of complaint. 


Mr. Justice Murpny delivered a 
dissenting opinion in which Mr. 
Justice Back, Mr. Justice DouGLas 
and Mr. Justice RUTLEDGE joined. 


The nature and extent of the 
divergence of views is disclosed by 
the following excerpts from the dis- 
senting opinion: 


The opinion of the Court demonstrates that 
the legislative history of the Fair Labor Stand 
ards Act is inconclusive insofar as the failure to 
insert a provision directly prohibiting child 
labor in interstate commerce is concerned. But 
that factor is neither determinative nor even 
significant in the setting of this case. The issue 
is not whether the child labor provisions of Sec- 
tion 12(a) apply to a company solely engaged 
in interstate commerce or in the transporting of 
goods in such commerce. Rather the crucial 
problem is whether Western Union, in prepor 
ing messages for transmission in interstate com- 
merce, may fairly be said to be a “producer” 
of ‘‘goods” which it “ships” in interstate com 
merce so as to come within the purview of 
Section 12 (a). That Western Union may also be 
the interstate transmitter of messages is beside 
the point; it is enough if it is a producer of 
goods destined for interstate shipment. 


We are charged with the duty of interpreting 
any applying acts of Congress in accordance 
with the legislative intent. Courts are not so 
impotent that they cannot perform that duty 
and, at the same time, grant stays or other ap- 
propriate relief in the public interest should the 
occasion demand it. Thus if the injunction is 
granted here against Western Union, we will 
hove vindicated to that extent the public policy 
If a 30-day 
suspension of telegraph messages would un- 


against oppressive child labor. 


duly harm the public interest, a stay of the 
mandate or of the injunction con be granted 
until at least 30 days have elapsed during which 
no oppressive child labor has been employed 
by Western Union. Thus by fashioning remedies 
through injunctions and stays we can aid in 
the elimination of oppressive child labor with- 
out undue hardship on the public. This can and 
should be done without abdicating our judicial 
function and assuming the role of the legislo- 


ture. 


The case was argued by Mr. 
Francis B. Stark for Western Union 
and by Mr. Douglas B. Maggs for 
Lenroot. 


Railway Labor Act—Duty of Bargain- 
ing Agent of Union to Represent 
Minority Membership. 


The Act imposes on a Labor Or- 
ganization, acting as the exclusive 
bargaining representative of a craft 
or class of railway employees, the 
duty to represent all the employees in 
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raft were denied the right to have their 
nterests considered at the conference table 
ond if the final result of the bargaining process 


were to be the sacrifice of the interests of the 


minority by the action of a representative 
chosen by the majority. The only recourse 
of the minority would be to strike, with the 


attendant interruption of commerce, which 


the Act seeks to avoid 
Section 2, Second, requiring carriers to 
bargain with the representative so chosen, 


operates to exclude any other from represent 


ing a craft. The minority members of a 


raft are thus deprived by the statute of the 


right which they would otherwise possess, 
to choose a representative of their own, and 
ts members cannot bargain individually on 


behalf of themselves as to matters which are 


properly the subject of collective bargain- 

The labor organization chosen to be the 
representative of the craft or class of em 
ployees is thus chosen to represent all of its 


members, regardless of their union affiliations 
or want of them 
* * * 
less the labor union representing a craft 
wes 


some duty to represent non-union mem 


bers of the craft, at least to the extent of not 


discriminating against them as such in the 


ntracts which it makes as their representative, 
the an 


with 
indeed, 


nority would be left no means 


of protecting their interests or, their 


ght to earn a livelihood by pursuing the 
occupation in which they are employed. While 
the majority of the craft chooses the bargain 
1g representative, when chosen it represents, 


the Act by its terms makes plain, the craft 


or class, and not the majority. The fair in 
terpretation of the statutory language is that 
the organization chosen to represent a craft 
s to represent all its members, the majority 
as well as the minority, and it is to act 
for and not against those whom it represents 
t is a principle of general application that 
the exercise of a granted power to act in 


behalf of others involves the assumption 


toward them 


of a duty to exercise the power 


the nterest and behalf, and thot such 

ant of power will not be deemed to dis 

pense with all duty toward those for whor 
exercised unless so expressed 

We think that the Railway Labor Act im 

po the statutory representative of 


aft at least as exacting a duty to protect 


the interests of the members of the 


y 


aft « the Constitution imposes upon a 
the 


Con 


the bargaining 


e to give equal protection to 


ts of those for whom it legislates 


jre ha seen fit to clothe 


entative with powers comparable to 


by a legislative body both 


restrict the rights of those 


Recent Supreme Court Decisions 


whom it represents. but it has also 


imposed on the representative a corresponding 


duty. We hold that the language of the Act 


to which we have referred, read in the light 


of the purposes of the Act, expresses the aim 
of Congress to impose on the bargaining 
representative of a craft or class of employees 


the duty to exercise fairly the power conferred 


upon it in behalf of all those for whom it 
acts, without hostile discrimination against 
them. 


This does not mean that the statutory repre 


sentative of a craft is barred from making 


ontracts which may have unfavorable effects 
on some of the members of the croft 
represented Variations in the terms of the 


contract based on differences relevant to the 


authorized purposes of the contract in condi 


tions to which they are to be app'ied, such as 
differences in seniority, the type of work 
performed, the competence and skill with 


which it is performed, are within the scope of 


the bargaining representation of a craft, all 


of whose members are not identical in their 


nterest or merit Without attempting to 


mark the allowable limits of differences in 


the contracts based on differences 


which 


terms of 
they apply, it is 


that the 


of conditions to 


enough for present purposes to say 


statutory power to represent a craft and to 


make contracts as to wages, hours and work 


ing conditions does not include the authority 


to make among members of the craft dis 
criminations not based on such relevant dif 
ferences. Here the discriminations based on 
race alone are obviously irrelevant and in 


vidious. Congress plainly did not undertake 


to authorize the bargaining representative to 


make such discriminations 


> >. * 
Mr 


p ll 


by 


Che 


Charles 


case was argued 


H. Houston for the 
Mr. Charles H. Eyste1 


the responde nt Railroad, and by M: 


tioner, by for 
James A. Simpson for the respondent 


Brotherhood. 


Tunstall v. Brotherhood of Locomotive 
Firemen and Enginemen, et al., 89 | 

ed. Adv. Ops. 181; 65 Sup. Ct. Rep 
35; U.S. Law Week 4079. (No. 37 

November 14, decided Ds 

1944) 


il rued 
cember 18 

This is a companion decision to 
the preceding case, which it follows 


} 


on the same question there raised. In 


ce 


Justice, holds 


addition the Court's Opinion, 


livered by the Cure 


that “the right asserted by peutione! 


which is derived from the duty im 
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Act on 


the Brotherhood, as bargaining rep 


posed by the Railway Labor 


resentative, is a federal right im 
plied from the statute and the poli 
which it has adopted The case is 


therefore one arising under a law 


regulating commerce of which the 
federal courts are given jurisdictio1 
by 28 U.S. C. Sec. 41 (8), 
Code Sec. 24 (8)” 
citizenship is unnecessary 


The 


Charles 


Judicia 
and diversity 
was argued by 


case 


H. Houston for the peti 
tioner, by Mr. James G. Martin for 
Norfolk Southern Ry. Co 
Mr. Harold C. Heiss for the re 
dent Brotherhood. 

Selective Service Act of 1940—Prose- 


cution for Conspiracy to Violate. 


Section 11 of the Act embraces all 
conspiracies to violate the Act, 
whether or not involving force or 
violence. 

Willard Irwin Singer and Martin H 
Singer v. United States, 89 L. ed. Ad 
Ops. 262; 65 Sup. Ct. Rep. 282; U.S 


Law Week 4086. No. 30, arg 
and submitted November 10, 194 
decided January 2, 1945) 

The petitioners and ano ! 
were indicted for conspiracy to aid 


one of the petitioners in evading ser\ 


ice in the armed forces. A demurrt 
to the indictment on the ground t 
an overt act was necessary was OV 
ruled. Petitioners were tried, four 


guilty, and the convictions upheld 
by the Circuit Court of Appeals { 
Chird 


limited 


the Circuit. Certiorari 


granted, to the questior 
whether the conspiracy charged co! 


stituted an offense under Section 


of the Selective Training and Ser 
ice Act of 1940, 54 Stat. 885, 894-89 
50 U. S. Ct. App., Sec. 311. By a 


divided Court the judgment was af 
firmed, Mr. Justice DouG as deliver 


ing the prevailing opinion. 


Section 11 of the Act, so far as 
relevant, provides as follows 
Any person charged as herein provided 


with the duty of carrying out any of 


provisions of this Act, or the rules or regula 
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t Decisions 


tions made or directions given thereunder, 


who 


shall knowingly fail or neglect to perform 


ch duty, and any person charged with such 
duty, or having and exercising any authority 
snder said Act, rules, regulations, or direc 
who shall knowingly make, or be a 
party to the making, of any false, improper, 
or incorrect registration, classification, physical 
or mental examination, deferment, induction 
enrollment, or muster, and any person who 
shall knowingly make, or be a party to the 


making of, any false statement or certificate 


as to the fitness or unfitness or liability or 


nonliability of himself or any other person 


for service under the provisions of this Act 


rules, regulations, or directions made pur 


suant thereto, or who otherwise evades regis 
tration or service in the land or naval forces 
or any of the requirements of this Act, or 
who knowingly counsels, aids, or abets ar 


other to evade registration or service in the 


and or naval forces or any of the requirements 


f this Act, or of said rules, regulations, or 


directions, or who in any manner shall 


knowingly fail or neglect to perform any duty 


required of him under or in the execution of 


this Act, or rules or regulations made pursuant 


to this Act, or any person or persons who shall 
knowingly hinder or interfere in any way by 


force or violence with the administration of 


this Act or the rules or regulations made 


pursuant thereto, or conspire to do so, shall, 


pon conviction in the district court of the 


Jnited States having jurisdiction thereof, be 


punished by imprisonment for not more than 


five years or a fine of not more than $10,000 
or by both such fine and imprisonment 


Italics added 


Construing this provision tl 


pre vailing opinion states: 


The section does not require an overt act 


for the offense of conspiracy. It punishes 


conspiracy ‘on the common law footing 


Hence the indictment is sufficient if the words 


or conspire to do so’ extends to ali con 


to commit offenses against the Act. 


f the 


spiracies 


t is insufficient conspiracy clause 


limited to conspiracies to “hinder or interfere 


nm any way by force or violence’ with the 


administration of the Act if it is so limited 
sustain 


Crimina 


requires the 


then it would have been necessary to 


indictment the 


18 U. S. C. 


the 


Code, 


under § 37 of 
88, 


act. 


which 
commission of an overt 


Though the matter is not free from doubt 


of 


we think the conspiracy clause of § 11 is no 


limited but embraces all conspiracies to violate 


he Act. That is the view of the Court of 
Appeals for the Second Circuit (United States 
v. O'Connell, 126 F. 2d 807) as well as the 
ourt below We think that construction is 


jrammatically permissible and conforms with 


he legislative scheme 


Seven offenses precede the onspiracy 
clause. Each is set off by a comma. A comma 
also precedes the conspiracy clause and 
separates it from the force violence pro 
vision just as the latter eparated by a 
comma from the clause which precedes it 


The punctuation of the sentence indicates that 


the disjunctive conspiracy the last 
edependent clause of a series not a part of 
the preceding clause. A subject of ‘conspire 
must be supplied howevse the onspiracy 
lause is read. It is true that the subject must 
be plural and that the subject of each o 
the preceding clauses is sin wr except ‘‘any 
person or persons n the f and violence 
lause. But it does not f y that the con 
spiracy clause is hitched solely to the preced 
ng clause. When read a ipplicable to al 
the substantive offenses, the verb onspire’ 
proper since some of the subject would 
be singular and some plural 
A question remains conce the word 
so”. The structure of the sentence ‘ 
whole suggests thot the reference to all the 
offenses previously enumerated The sever 
offenses which precede the conspiracy clause 
ore substantive offenses Eack arries the 
same penalty and is punishable in the same 
manner. The conspiracy clause omes last 
and is separated from the preceding one by 
a comma. If the word ‘‘so s read restric 
tively, then one type of conspiracy is set 
apart for special treatment f our constru 
tion is taken, a rational scheme results with 


the same maximum penalties throughout—all 


types of conspiracies be treated equally 
just as the substantive offenses are treated 
alike No persuasive reason has been ad 
vanced why the words conspire to do so 
should not carry their natural significance 
The principle of strict construction of criminal 
statutes does not mean that they mus! be 
given their narrowest! possibie ec 

After discussing tl legislative 
history, which it concludes “throws 


only a little light on this problem”, 


t 


Opin ym conti 


Nor do we find force in the suggestion that 
the conspiracy clause was ded merely to 
fill in gaps left by § 6 of € r ode 
which covers only conspiracies to obstruct 
by force ‘‘the execution of any law of the 
United States". It is said that United States 
v. Eaton, 144 U. S. 677, established as a 
principle of federal criminal law that a provi 
sion which only punishes violations of a 

aw" does not cover violations of rule or 
regulations made in conformity with that 
law. It is therefore argued that § 6 of the 
Criminal Code does not en sce violations of 
rules or regulations and that & filled that 
gap by adding ‘rules or regulations to the 
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force and violence clause. Here again the 


legislative history leaves that question wholly 


to conjecture. United States vy. Eaton, turned 


on its special facts, as United States v 


Grimaud, 220 U. S. 506, 518-519, emphasizes 
It has not been construed to state a fixed 
principle that a regulation never be a 
law"’ for purposes of criminal prosecutions 
It may or may not be, depending on the struc 


ture of the particular statute. The Eaton case 


involved a statute which levied a tax on 
oleomargarine and regulated rn detail 
oleomargarine manufacturers Sec. 5 of the 
statute provided for the keeping of such books 


and records as the Secretary of the Treasury 


might require. But it provided penalty for 


non-compliance. Other sections, however, laid 


down other requirements for manufacturers 


and prescribed penalties for violations. Sec 
make 


20 gave the Secretary the power to 


all needful regulations’’ for enforcing the 


Act. A regulation was pr gated under 
§ 20 requiring wholesalers to keep a prescribed 
record. The prosecution was for non-com 
pliance with that regulation sec. 18 imposed 
criminal penalties for failure to do any of 
the things Court 


held that the 


“required by law The 
violation of the regulation 
promulgated under § 20 was not an offense 
It reasoned that since Congress had prescribed 
penalties for certain acts but not for the failure 


to keep books the omission could not be 


supplied by regulation. And Congress had 
not added criminal sanctions to the rules 
promulgated under § 20 of that Act. The 
situation here is quite different. Sec. 11 of 
the present Act makes it a crime to do 
specified acts, either by way of omission or 


commission, in violation of the Act or the rules 
or regulatons issued under it. Thus it is a 
felony for a person to ‘‘fa or neglect to 
perform any duty required of him under or 
in the execution of this Act, or rules or regula 
tions made pursuant to this Act Sec. 11 is 


therefore a law of the United States which 


mposes criminal sanctions f disobedience 
of the selective service regulations Since 
Congress has made the violation of regula 


tions a felony, it can hardly be contended 
that those regulations are not a “‘law'’ for 
the purposes of § 6 of the Criminal Code. 
But though we assume fhat United States v 
Eaton was a reason for adding a conspiracy 
clause to § 11, we cannot assume that the 
one which was added hod the narrow scope 
suggested. Whatever the reason, words mean 
what they say. And if we give the words 


conspire to do so’’ their natural meaning, we 


do not make the Act a trap for the in 
nocent 

\ dissenting opinion by Mr. Jus- 
tice FRANKFURTER, in which Mr. 


Justice ROBERTS, Mr. Justice MURPHY 


Review of Recent Supreme Court Decisions 


and Mr. Justice RUTLEDGE joined, 
while rejecting “artificially restrictive 
interpretations” of criminal statutes, 


States: 


lt is difficult for me to believe that if one 
were reading § 11 without consciousness of 
the problem now before us and merely as a 
matter of English one would make the ‘'so” 
in the phrase ‘‘conspire to do so"’ relate back 
to all that is contained in the twenty-two 
preceding lines rather than to the ‘“‘force or 
violence"’ clause immediately preceding. The 
structure of the sentence, grammar, and clarity 
of expression combine to attribute to the 
phrase ‘‘to do so"’ a limited reference instead 
of making ‘‘so"’ carry the burden of the whole 
poragraph as antecedent. Good sense rein 
forces these textual considerations. It is made 
an offense to conspire to violate not only the 
seven substantive offenses enumerated by 
Congress but also the multitudinous “‘rules and 
regulations”. There is an obvious difference 
between conspiracies to violate by force and 
violence any rule issued under the Act and a 


between two 


mere unexecuted arrangement 
people peacefully to escape one of such 
rules 


Support for this view is found in 
the legislative history of the provi- 
sions, and in the effect which it is 
urged may be given the conspiracy 
portion of Section 11 even if not con 
strued as broadly as in the prevailing 


opinion. The dissent further states 


The Government also fails to take into 
account that the conspiracy provision of § 11 
added considerably to the scope of § 6— 
thet the net of § 11 would catch many of 
fenders left free by § 6 of the Criminal Code. 
The latter merely reaches conspiracies to ob- 
struct by force the operation of 
the United States”. For 


“any law of 
more than half a 
century, ever since United States v. Eaton, 
144 U. S. 677, it has been the settled prin- 
ciple of federal criminal law that a provision 
merely punishing violation of a “‘law'’ does 
not cover violations of rules or regulations 
conformity with that law. See 
Grimavd, 220 VU. S$. 506, 


Section 6, therefore, does not cover 


mode in 
United Stotes v. 
518-519. 
violations of rules or regulations. Section 11 
of the 1940 Act made an important addition 
n that it punishes conspiracies, to interfere 
forcibly not merely “with the administration 
of this Act’ but also with “the rules or regula- 
tions made pursuant thereto”. 

United States v. Eaton is not a judicial sport. 
It is the application of a principle which has 
been undeviatingly applied by this Court— 
most recently in Viereck v. United States, 318 


U. S$. 236, 241—and upon the basis of which 





Congress legislates . . . The principle is that a 
crime is defined by Congress not by an executive 
agency . “Where the charge is of crime, 
it must have clear legislative basis." It is 
only when Congress in advance prescribes 
criminal sanctions for violations of author 
ized rules that violations of such rules can be 
punished as crimes. It is this far-reaching 
distinction which, it was pointed out in the 
Grimaud case, put on one side the doctrine of 
the Eaton case, where violation of rules and 
regulations was not made criminal, and on 
the other side legislation such as that en 
forced in the Grimaud case where Congress 
specifically provided that “any violation of the 
provisions of this act or such rules and regula 
tions [of the Secretary of Agriculture] shall be 
punished.” (Italics added by Mr. Justice Lamar.) 
United States v. Grimaud, supra, at 515. Con- 
gress consciously gave an effect to the con- 
spiracy clause of § 11 which is absent from 


that of § 6 of the Criminal Code. 
The 
James M. McInerney for the respon 


case was argued by Mr. 
dent and submitted by Mr. John W 
Cragun and Mr. William Stanley for 


petitioners. 


Taxation — Suit against State — Con- 
sent to Sue in Federal Court 

A suit may not be instituted in a 

Federal court against a state official as 
such, without the consent of the state 
to such suit. Where legislative policy 
prohibits consent, the conduct of the 
state attorney general may not operate 
as a waiver. 
Ford Motor Co. v. Department of Treas- 
ury of the State of Indiana, et all, 
89 L. ed. Adv. Ops. 372; 65 Sup. Ct. 
Rep. 347; U.S. Law Week 4115. (No 
75, argued December 7, 1944, decided 
January 8, 1945.) 

The taxpayer sued in the United 
States District Court for a refund of 
gross income taxes measured by sales 
claimed by the state to have occurred 
in Indiana. The District Court, as 
well as the Circuit Court of Appeals, 
denied recovery. The Supreme Court, 
without deciding the merits, directed 
the complaint to be dismissed for 
want of the consent by the state to 
the suit. 

The opinion of the Court, by 
Mr. Justice Reep, stated first that 
the action was against a state official 
and therefore a suit 


as such, was 
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against the state 


We are of the opinion that petitioner's suit 


in the instant case against the department and 


the individual as the board constitutes an action 


against the State of Indiana. A state statute pre 


scribed the procedure for obtaining refund of 


taxes illegally exacted, providing that a tax 
payer first file a timely application for a refund 


with the state department of treasury. Upor 


denial of such claim, the taxpayer authorized 


to recover the illegal exaction in an action 


against the ‘department Judgment obtained 


in such action is to be satisfied by payment “out 
of any funds in the state treasury." This section 
clearly provides for an action against the state 


ectina offic 


as opposed to one against the co 


individually 

Ihe Court then yn | 
question of whether the stat id 
given its consent to tl suit in th 
District Court, as required 
Eleventh Amendment I inter 
to restrict such suits to sta court 
was found in the state ] 


iuthorized “action o 
the department in any tf co 
petent jurisdiction; at 


ol superio! ourt ol 


which the laxpayel resides ol 

located shall have original jurisdi 
tion of action to recover any amoul 
improperly collected.” The sole 1 
maining issue was whether the cor 
duct of the Indiana attorn enera 


ifforded the requisite consent . 


Court noted that io 
the suit as a violation o 

Amendment was first 1 le in 
Supreme Court. The Court I i tha 
this was timely, and 


participation in the suit 


jection did not operate as a w 


of the state’s immunit ( 

that the attorney general's ynd 
ould constitute su 

were within his power, the Cou 

found that the legislative policy o 


the state prohibited th 
such power to any official 


The 


opinion con ludes 


following pragmatic jus ) 
Its decision 
As we indicated in the Read case, the con- 


struction given the Indiana statute leaves open 
the road to review in this Court on constitutional 


grounds after the issues have been passed upon 
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by state courts. The advantage of having state 
courts pass initially upon questions which in 
volve the state's liability for tax refunds is 
illustrated by the instant case where petitioner 

ed in a federal court for a refund only to urge 


certiorari that the federal court erred in its 
nterpretation of the state law applicable to the 


questions raised. 
Mr. Justice MurpuHy took no p 
consideration or decision of 
case. 
[The case was argued by M1 


Vern H. Miller for Ford Motor 


Company and by Mr. Winslow Vai 
Horne and Mr. John J]. McShane 


De partment ol lreasur\ 


Taxation—Priority of Lien 
of United States 


The priority of debts due to the 
United States is unaffected by liens of 
others, at least where such liens are not 
specific and perfected. 


Waddill 
Flinn, Inc., et al., 89 I 
1: 65 Sup. Ct. Re 


Holland 
Ady. O; 
p 304; U.S. Law 
(No. 65, argued Nove 

0, decided January 2, 1945). 


United States v. 


e 
Qe 


1 


Week 4083 


This is an appeal! trom a decision 


of the Supreme Court ol Appeals « 


Virginia in a proceeding unde! 
nerai assignment to! benefit ol 
ditors, denying priority to a clai 
the United States over a landlord's 

ind a municip ix lien. I] 
held that Section 3466 of 1 
Revised Statutes See be 
1 provid s that “the debts « 
United States shall b fl 
itishec did not affec tne p 
u ns In questior 
| decision Vas eversead 
nion by Mr. Justice Murpny. ‘J 


ym states 


The words of Section ore broad and 


T4A4 
JI400 


sweeping and, on their face, admit of no ex 


ep to the priority of claims of the United 
States : But this Court in the past has 
recognized that certain exceptions could be 
read into this statute. The question has not bee 


expressly decided, however, as to whether the 
priority of the United States might be defeated 
by a specific and perfected lien upon the prop 
erty at the time of the insolvency or voluntary 
assignment lt is within this suggested ex 


eption that the landlord and the municipality 


seek to bring themselves. Once again, however 


we do not reach a decision as to whether such 
an exception is permissible f we 
lieve that the asserted liens t the indiora and 
the municipality were suff y specif and 
perfected on the date 

ment to 


cast any serious Goud! 


of the claim of the United Sic 


Ihe 


Court then ana { \ 


Dy Mii 
VW addill. 


Summaries 


Criminal Law—Venue 


Johns 


196: 65 Su ( IR 249 


United States v 


Adv Ops 
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Governm 
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The 
lelivered by Mr. J] 


FURTER. It 


opinion ot t ( 
was said tl 
1e unfairness and hard 
uccused ex poses 
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and it is said 
ird was I fol d | 
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il “‘b in impartial 
Sta ind distri wher 
shall have been com 
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his offense “importi 
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Mr. Justice 
oncurring Opinio! 


Mr. Justice RE! 


MURPHY 


ite ¢ 


y Opinion 
| 
Ir} opening 


pinion discloses 


clissent 


The statute under consider 
use" of “the mails or any 


nterstate commerce for the pur 


or bringing into any State 


denture which has been made 
of that 


ance with the lows 


relating to the furnishing of s 


Doucias and Mr. ] 
Jined in Mr. Justice R 
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stry Act. 
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ysecution 


) whe re 


FRANK 
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Review of Recent Supreme Court Decisions 


Marvin Smith for the United States 
and by Mr. H. Albert Young for 


Johnson et al. 


Appeals Application Therefor 


Within Three Months 


Georgia Hardwood Lumber Company 


v. Compania De Navegacion Transmar, 


etc., 89 L. ed. Adv. Ops. 976: 65 Sup. 
Ct. Rep. 293; U. S. Law Week 4085, 
No. 180, argued December 14, 1944, 


decided January 2, 1945). 

Certiorari to determine whether 
an appeal in an admiralty case was 
properly taken to the Circuit Court 
»f Appeals. Since the Rules of Civil 
Procedure do not govern proceedings 
in admiralty, the question presented 

is whether there was compliance 
vith § 8(c) of the Act of February 
13, 1925, which provides that no 
Ap 


“unless ap 


ppeal to a Circuit Court of 


shall be allowed 


plication therefor be duly made 


within three months after the entry 
yf such judgment or decree.” 

Here notice of appeal was served 
ind the notice was filed in the Dis- 
trict Court clerk’s office within three 

onths of the final decree, and the 


judge was consulted as to the amount 


{ the appeal bond. Formal peti 


tion for appeal was filed after ex- 
piration of three months, and it was 

Both the District 
and the Court of Appeals held that 


tt 


oranted Court 


1e notice of appeal was sufficient 
pplication for an appeal and that 
failure to allow it was not fatal. 

On certiorari the Supreme Court 
M1 


Court 


if 1 opinion by 
While 


intimates that the procedure here was 


irmed in a 


DOUGLAS. the 


Justice 


not perfectly regular, it holds that 
essential steps of an application 


in the form of a notice was mad 


three months with knowl 


the 


ithin 


dge on the District 
lud 


appeal, and an actual allowance of 


part ol 
ge of libelant’s intent to take an 
the application was duly taken, and 
was sufficient, notwithstanding that 
the allowance of the appeal was made 


ifter expiration of the three month's 


period. 
The case was argued by Mr. John 


for the Lumber 


Mr. Wilbur EF 
Dow, Jr., for the Compania De Nave 


Vilney Carpenter 


Company and by 


gacion Transmar, etc. 


Fair Labor Standards Act of 1938 — 
Application to Piece Rates 

United States v. Rosenwasser, 89 L. ed. 
Ady Ops. 249; 65 Sup. Ct. Rep. 295; 


U. S. Law Week 4084, (No. 106, 
argued and submitted December 12, 
1944, decided January 2, 1945). 


Direct appeal from a Federal Dis 
trict Court in California which sus 
stained a demurrer to an information 
charging appellee, an employer, with 
violations of the minimum wag 
overtime and record-keeping 
Fair 


The employer is en 


provi 


sions of the Labor Standards 


Act of 1938. 
gaged in the garment business and 
pays his empioyees at piece rates. 
The 


was whether the Act applies to piece 


issue raised by the demurre1 


rate workers. 


The Supreme Court, in = an 
opinion by Mr. Justice Murpny, 
reversed the ruling of the District 


Court and held that the policy ol 
the Act and its legislative history, as 
well as its plain words, afford no 
excluding piece workers 


the Act. 


basis for 


from the benefits of 


Mr. Justice Roperts dissented 
without written opinion. 
The case was argued by M1: 


Ralph F. Fuchs for the Government 
Mr. Victor Behr 


stock for the employer. 


and submitted by 


Taxation — Appeal from Tax Court — 
Venue 
Industrial Addition Association v. Com- 
missioner of Internal Revenue, 89 I 
ed. Adv. Ops. 273; 65 Sup. Ct. 
Rep. 289; U. S. Law Week 4091. (No. 
118, argued December 13, 1944, de 
cided January 2, 1945). 

The 


propriety of a dismissal by a Circuit 


issue in this case was the 


Court of Appeals of an appeal by 
the taxpayer from a Tax Court deci 
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sion sustaining a deficiency. Th 


taxpayer had filed no return. Within 
the three month period allowed after 
the 


the decision of the Tax Court, 


taxpayer filed its petition for re view 
with the Court of Appeals for the 


Sixth Circuit. Upon being advised 


by the Commissioner that the prope: 


tribunal was the Court of Appeals 


for the District of Columbia, the tax 
payer and the Commissioner afte 
the three-month period entered into 
I.R.C 


Sixth 


a stipulation pursuant to 
§ 1141 (b) (2) designating the 


he 


Circuit as the court of review. T] 
Commissioner, however, reserved the 
he timeliness and 
Th 


pe tition 


right to challenge t 
legal effect of the stipulation 
Sixth Circuit dismissed the 
for review for want of jurisdiction 
The decision was reversed in an 
opinion by Mr. Chief Justice STONI 
Distinguishing “venue” from “juris 
diction,” the Court held that a timely 
petition for review had been filed 
and that the stipulation cured the 


defect in venue. It was immaterial 
that such stipulation was not filed 


until after the expiration of the 


The House of Delegates lost one of 
its most colorful and effective leaders, 
with the death of Assembly Delegate 
Charles M. Hay, former State Dele 
gate from Missouri, on January 16, 
at the age of 64. 

As Deputy Chairman and Execu 
tive Director of the War Manpowe1 


Commission since July 1, he had 
worked beyord the limits of his 
strength, against his physicians’ o1 
ders, because he had an intensely 
patriotic devotion to his country’s 
success in the war. During the ab 


sence of Chairman Paul V. McNutt 
in Europe, Mr. Hay had been Acting 


Chairman, which further overtaxed 


his strength. Mr. Hay died within a 


few hours after Chairman McNutt 


94 
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? 


u 
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period allowed for filing the petition 


for review 
The case was argued by Mr. F. A 
Berry for the Association and by 


Mr. Samuel O. Clark, Jr. for Com 


missioner of Internal Revenue. 
Taxation — Constitutionality — State 


Tax upon Federal Housing Project 


City of Cleveland et al. v. United States, 
89 L. ed. Adv. Ops. 270; 65 Sup. Ct 
Rep. 280; U.S. Law Week 4090. (Nos. 
68-69, 388, argued December 6 and 7, 


1944, decided January 2, 1945). 


This decision covers three actions 
between the Federal Public Housing 
Authority and the Ohio taxing au 
thorities. The substantive question 
in each was the exemption of prop 
erty acquired by condemnation o1 
purchase for low-cost housing proj 
ects. Upholding the exemption, th« 


Court in an opinion by Mr. Justice 


Roberts stated: 


Little need be said concerning the merits 
Section 1 of the Housing Act declares a policy 
to promote the general welfare of the Nation 
by employing its funds and credit to assist the 


states and their political subdivisions to relieve 


Charles M. Hay 
1881-1945 


returned to Washington. 

He had been active in the Amer! 
can Bar Association since 1936. Be 
cause of his geniality and oratorical 
gifts, a speech by him on any subject 
was hailed with delight, even by those 
who did not agree with him. He was 
1 member of the Association’s Com 
mittee to Report as to Proposals for 
the Organization of the Nations for 
Pe ace 
active part in its work. 

Mr. Hay 
He had practiced law in St. Louis for 


and Law, and had taken an 


was born in Missouri. 


many years, and had held many pub 
lic offices and posts of leadership in 
his party. He was destined for still 
higher honors in the Association 
He typified the thoroughly repre 


unemployment and safeguard health, safety and 


morals of the Nation's citizens by improving 


housing conditions. Section 5 provides in part 
The Authority, including but not limited to its 


surplus, loans, in 


franchise, capital, reserves, 
come, assets, and property of any kind, shall be 
exempt from all taxation now or hereafter im- 
posed by the United States or by any state, 
county, municipality, or iocal taxing authority.” 
Section 13 authorizes agreements by the Auvu- 
thority to pay annual sums, not exceeding taxes 
which would otherwise be paid, in lieu of taxes. 

Challenge of the power of Congress to 
And Congress 


the United 


enact the Housing Act must fail 
may exempt property owned by 
States or its instrumentality from state taxation 
in furtherance of the purposes of the federal 
legislation. This is settled by such an array of 


authority that citation would seem unnecessary 
The Court held also that a court 
of three judges under section 266 of 


Judicial Code 


of an injunction proceedings, 


the had jurisdiction 


since 


the state officials “were enforcing 


state laws embodying a state-wide 
concern and in the state’s interest.” 
The Mr Joseph 
F. Smith for the City of Cleveland, 


by Mr. Ralph W. Edwards tor Bovle, 


case was argued by 


by Mr. Watson Hover for Gucken 
berger, and by Mr. Robert L. Stern 
for the United States 

sentative character of the many points 


of view and experience in the profes 


sion of law, which are bri ht to 


ug 


gether for debate and action in the 


House of Delegates. His death at his 
post of duty in aid of the war effort 
gives an added significance to the 
earnest plea (30 A.B.A.J. 687) which 
brought to a climax his career in the 


House. His resolution, adopted unan 


imously by the House, and his im 
passioned appeal in support of it, 
asked for “all-out” efforts by all 


1 


lawyers and citizens in behalf of max 


imum production for war. His own 


sacrifice of his life in that great cause 


reinforces the plea made in an edi- 


torial based on his resolution, in 


- 


our January issue (page 27) 
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Prachsing la myer 5 guide to the 


current LAW MAGAZINES 


A pMIN ISTRATIVE LAW — 


Vartime Powers as to Materials and 


acilities “The War Production 
soard Administrative Policies and 
’rocedures”’: What has turned out 
» be the “valedictory” of a dis- 


inguished public servant, and will 
ve found to be also a most informa- 
useful chronicle, is the a1 


John Lord 


resigned as 


ive and 
icle contributed by 
)’Brian, who has since 
the War 


December 


General Counsel for Pro- 


luction Board, to the 


umber of The George Washington 


ww Review (Vol. 13 — No. 1; pages 
60). Associated with him in the 
reparation of the article was Manly 
Fleischmann, lately the Assistant 


yeneral Counsel, capable son of a 


rilliant lawyer, all three of these 
Buffalo 


nen ornaments of the 


N.Y.) Bar. 
Messrs. O’Brian and Fleischmann 
ave performed a great service to 


g 
he law and to public administra 
ion, in putting together this record 
f a most effective job undertaken 
nd done, so far as Mr. O’Brian had 


he say, in a thoroughly American 
vay. “The unique contribution of 
his agency’, says Mr. O’Brian, “was 


hat it devised and operated the vast 


ystem of controls which made pos- 
ible the American achievement in 
var production.” There could have 
een no greater, more urgent task 


han this race against time, starting 


1ot merely “from scratch” but from 
t handicap far back of “scratch” 
vecause of previous delays, fumbling 
ind ineptitude. Surely no adminis 
rative agency ever had a greater 


1eed or a more plausible excuse for 


eremptory action in disregard of 


onventional processes and accus- 


Mr. O’Briar 


v, and justly, says that “It 


emed rights. modest- 


iS thought 


hat the administrative procedures 





above described not only met the 
constitutional requisites of due pro- 
cess, but conformed generally to the 
principles and standards of the dem- 
ocratic process. At any rate the mo- 


tive which at all times dominated 
these policies and procedures was 
the desire to insure the maintenance 
of the standards of fair play to the 
fullest extent consistent with the re- 
quirements of all-out and ruthless 
war.” 

To be able to say such a thing 
and to have it generally believed and 
attested by those who know the facts, 
as to the work of the largest and 
most summary administrative agency 
ever created by any government, is 
the 

John 


American 
Lord 
O'Brian knew no ideology, no fac- 


an achievement of 


lawyer at his best. 


tion, no “social objective”, except 
to clear the way for the unprece- 
dented production which was neces- 
sary, first, if the war was not to be 
lost, and then, if it was to be won. 
The 


answer and rebuke to many minor 


whole article amounts to an 
agencies which plead that they could 
not function at all unless they can 
arbitrarily disregard the standards of 
fair play which O'Brian set and 
maintained for the WPB. 
that, the contains the 
complete, authoritative and useful 


Beyond 
article most 


account which has been written, as 
to WPB procedures, structure and 
policies, albeit some of these are still 
being adapted to the changing con- 
ditions. (Address: The George 
Washington Law Review, Washing- 
ton, D. C.; price for a single copy: 
$1.00) . 


Anrerrust LAWS — Devices 
for Evasion — Vertical and Horizon- 
tal Agency Agreements — “Agency as 
a Concept and Marketing Device 
under the Anti-Trust Laws”: One of 
the better discussions of the above 
topic, with citation and analysis of 
the cases, is contributed by Eugene 
J. Mulholland as the “editorial note” 
in the December issue of The George 
Washington Law Review (Vol. 13 - 
No. 1; pages 93-104). The areas of 
uncertainty, for lawyers and thei 
clients, between the General Electric 
case, 272 U.S. 476 (1926), and the 
Masonite case, 316 U.S. 265 (1942), 
are explored. (Address: The George 
Washington Law Review, Washing- 
ton, D. C.; price for a single copy: 
$1.00) . 


ConsTITUTIONAL LAW 

“Judicial Review and the Price Con 
trol Act”: The constitutionality of 
the procedural and the judicial-re- 
view provisions of the Emergency 
Price Control Act (56 Stat. 23, 765; 
28 U.S.C.A. §901 et seq., §961 et seq.) 
forms the basis of a note in the No 
vember issue of the Boston Univer- 
sity Law Review (Vol. XXIV—No. 4; 
pages 250-265) , by Margaret M. Quill 
of the Massachusetts Bar. Particular 


Edztor’s Note: This department provides a means by which practic- 


ing lawyers may find if the current law reviews and other law magazines 


contain material which may help or interest them, primarily as assistance 


in their professional work. 


Members of the Association who wish to obtain any article referred to 


should make a prompt request to the address given with remittance of the 


price stated. If copies are unobtainable from the publisher, the JouRNAL 


will endeavor to supply, at a price to cover the cost plus handling and 


postage, a planograph or other copy of a current article. 
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reference is made to the decision in 
the Yackus and Rottenberg cases (321 
U. S. 414) and to the question as to 
whether Congress can vest in the 
Emergency Court of Appeals and the 
Supreme Court the exclusive juris- 
diction to determine the validity of 
price regulations and thereby de- 
prive the District Courts of the pow- 
er to consider the validity of an ad- 
ministrative order which they are re- 
quired to enforce by criminal process. 
Although the author concludes that 
the component parts of the procedur- 
al and judicial review provisions of 
the Emergency Price Control Act can 
withstand the tests of constitutional- 
ity, she states that these provisions, 
considered as a whole, “occupy a pre- 
carious position on the border line 
between constitutionality and uncon- 
stitutionality”, and that “Only the 
war and the crying need for effective 
price control ought to justify the 
novel procedural provisions em- 
braced in the Act.” (Address: Boston 
University Law Review, 11 Ashbur- 
ton Place, Boston, Mass.; price for 
a single copy: 70 cents) . 


Corporations — Parent Cor- 
porations—Subsidiary Relationships 
—“Liability of a Holding Company 
for Obtaining for Itself Property 
Needed by a Subsidiary”: A note in 
the November issue of the Harvard 
Law Review (Vol. 58 — No. 1; pages 
125-134), by Professor E. Merrick 
Dodd of the Harvard Law School, 
comments upon the recent decision 
of the New York Court of Appeals in 
Blaustein v. Pan American Petroleum 
& Transport Company, 293 N.Y. 281, 
56 N. E. (2d) 705 (N.Y. 1944). The 
question there presented, on compli- 
cated facts, was whether a parent 
corporation and the individual direc- 
tors of the subsidiary were liable for 
diverting to the parent concern vari- 
ous business opportunities which 
should have been kept open for the 
subsidiary. A majority in the Court 
of Appeals, affirming the judgment 
entered by the Appellate Division, 
held for the defendants. 
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Professor Dodd criticizes the ef- 
fect of the decision, and devotes a 
major part of his comment to the 
findings of the trial court, which gave 
judgment for the plaintiff. He points 
out that the case “seems to be the 
first in which a parent corporation 
has been accused of using its control 
over the subsidiary’s board of direc- 
tors to divert to itself opportunities 
to which the subsidiary was equitably 
entitled.” In view of the novelty of 
the case, the note might well have 
analyzed and reviewed more defini- 
tively the majority opinion in the 
Court of Appeals. (Address: Harvard 
Law Review, Cambridge 38, Mass.; 
price for a single copy: 75 cents). 


CriminaL LAW — “The Men- 
tally Ill Offender in Federal Criminal 
Law and Administration”: Professor 
George H. Dession of the Yale Law 
School is known for his valuable con- 
tributions toward solutions for the 
difficult questions of the treatment of 
defendants mentally ill, in American 
criminal law. The most recent prod- 
uct of his work in this field is in the 
September issue of the Yale Law 
Journal, under the above title (Vol. 
53—No. 4; pages 684-699). The ar- 
ticle shows inadequacies in the fed- 
eral procedure for dealing with men- 
tally disordered defendants, both be- 
fore and after conviction. Changes 
in federal statutes and in the prac- 
tices in the field of prosecution are 
recommended. Professor Dession 
points out carefully that his sugges- 
tions are not intended to involve en- 
croachment upon the functions of the 
individual states in the care and 
treatment of the mentally ill and 
defective, and that his study is di- 
rected to the improvement of federal 
procedure in a neglected field, as a 
corollary to a general revision of 
criminal law and procedure to meet 
modern and scientific approaches to 
the care of the insane. (Address: 
Yale Law Journal, 127 Wall Street, 
New Haven, Conn.; price for a single 


copy: $1.25). 


E VIDENCE — “Declarations 
Against Interest—An Exception to 
the Hearsay Rule”: A lengthy and 
exhaustive analysis of the basis for 
the exception to the hearsay rule 
which makes admissible statements 
against the pecuniary or proprietary 
interest of the declarant is the lead. 
ing article in the November issue of 
the Harvard Law Review (Vol, 
LVIII—No. 1; pages 1-69). The au 
thor, Professor Bernard S. Jefferson of 
Howard University, also is identified 
as chief counsel of the Meats Section, 
Price Legal Division, in the OPA. 
His article appears to be a product of 
research in connection with law 
school teaching. No drastic modifica. 
tion of the rule is proposed. The 
author’s purpose seems to be to con- 
tribute precise analysis to the ra 
tionale by which statements against 
interest are justified as trustworthy 
evidence. He also indicates that the 
rigid requirements of the rule as de- 
veloped haphazardly at common law 
should be reappraised in the light of 
both logic and experience. Thus, if 
unavailability of the declarant is one 
of the tests for the exception, other 
conditions of unavailability besides 
death should be acceptable., So also, 
if the postulate is that when one 
knowingly speaks against his own in- 
terest he is deemed to be telling the 
truth, a limitation of the exception 
to statements against pecuniary or 
proprietary interest appears to the 
author to be too restrictive. Ret 
erence is made to the development 
of a more liberal rule in Texas. The 
article embodies one of the most de 
tailed and comprehensive surveys of 
the question, in the light of Amer: 
ican decisions, since Wigmore. Ref 
erences are made also to the pro 
visions of the American Law Insti 
tute’s Model Code of Evidence, a 
though Professor Jefferson appeals 
not to be in agreement with the Code 
on all points. (Address: Harvard 
Law Review, Cambridge 38, Mass 
price for a single copy: 75 cents). 
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[nreRNATIONAL LAW — Ad- 
judication of Disputes Between Na- 
tions — “Exclusion of Political Dis- 
putes from Judicial Settlements”: 
For lawyers who are trying to think 
through the contributions which in- 
ternational law and adjudication can 
make to lasting peace, an invaluable 
article by Louis B. Sohn, under the 
title quoted above, is in the October 
issue of The American Journal of 
International Law (Vol. 38—No. 4; 
pages 694-700) . The text and the ef- 
fects of the proposals made at various 
times by the principal Powers are 
analyzed against the background of 
the Dumbarton Oaks Conversations, 
to point up the central and difficult 
questions of jurisdiction as between 
the Security Council and the World 
Court and of vesting in the Court a 
power and duty to hear and deter- 
mine disputes which cannot be de- 
cided in a judicial manner and ac- 
cording to law as thus far developed. 
Mr. Sohn submits tentatively a most 
constructive formula and provision, 
for inclusion in the basic instrument 
of the general international organi- 
zation. (Address: The American 
Journal of International Law, 700 
Jackson Place, N.W., Washington, 
D.C.; price for a single copy: $1.50) . 


Lasor RELATIONS LAW— 
Maintenance of Union Membership 
—“Union Security in Wartime”; The 
second and concluding installment of 
the comprehensive analysis of the 
above subject by Miss Lucile Lomen, 
clerk to Mr. Justice Douglas of the 
Supreme Court of the United States, 
is in the November issue of the 
Washington Law Review and State 
Bar Journal (Vol. XIX—No. 4; pages 
188-203). Her exposition began at 
page 133 in the issue which bore a 
July date-line, and was favorably 
commented on in 30 A.B.A.J. 634. 
(Address: Washington Law Re- 
view, Seattle, Wash.; price for a 
single copy of either issue: 50 cents) . 


Monoprottes—“‘Anti-trust pros- 
ecutions of International Business”: 
In our December issue (30 A.B.A.J. 
701) we commented on an article un- 
der the above-quoted title in the Sep- 
tember issue of the Cornell Law 
Quarterly, and referred to the au- 
thor, Israel B. Oseas, as “of the Anti- 
Trust Division” of the Department 
of Justice. Mr. Oseas asks us to state 
that he has not been a regular mem- 
ber of the staff of the Department of 
Justice since September of 1931 and 
that he has had no subsequent spe- 
cial appointment to prosecute par- 
ticular matters since July of 1944. Ac- 
cordingly, he says that the views ex- 
pressed in the article published in 
September were his own and “do not 
necessarily represent in any way the 
views of the Department or any of 
its members.” The biographical data 
given by the Cornell Law Quarterly, 
regarding contributors, in its Septem- 
ber issue, referred to Mr. Oseas as 
having a 1944 special appointment 
to the Anti-Trust Division. We are 
informed that the corrected “copy” 
for his article was received by the 
Quarterly on June 30, 1944. Re-ex- 
amination of the article and our com- 
ment on it, in the light of these facts, 
does not lead us to change our com- 
ments; our readers should examine 
both, if they are interested in the 
subject; and we are pleased to pub- 
lish Mr. Oseas’ disavowal. 


Mownopoutes — Public Utilities 
— “Anti-Trust Laws and Public Call- 
ings: The Associated Press Case”: An 
interesting article in The North Car- 
olina Law Review (Vol. 23—No. 1; 
pages 1-24), by Assistant Professor 
Benjamin F. Small of the University 
of North Carolina Law School, dis- 
cusses United States v. Associated 
Press, 52 F. Supp. 362, in the light of 
the divergent remedies for business 
control afforded by the law of public 
callings and by federal anti-trust leg- 
islation. The author traces the de- 
velopment of the common law. with 
respect to public callings and con- 
tracts and combinations in restraint 
of trade, and reviews a number of 
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decisions by the Supreme Court 
which construe and apply the Sher- 
man Act. His conclusion is that the 
public interest in news-gathering and 
reporting is sufficiently great to justi- 
fy regulation of the Associated Press 
through either the public-calling 
theory or the anti-trust theory, but 
that these two types of business con- 
trol should be clearly differentiated. 
(Address: The North Carolina Law 
Review, Chapel Hill, N.C.; price for 
a single copy: 80 cents) . 


P ATENT LAW—Contributory In- 
fringement—Process of Method Pat- 
ents—“The Tangle of Mercoid Case 
Implications”: No decision involv- 
ing technical niceties of patent law 
has evoked such continuing con- 
sternation and confusion, on the 
part of lawyers in general practice 
as well as among those in the special 
field, as has the Mercoid case (320 
U.S. 661). One of the most useful 
analyses of its complications and im- 
plications is by Laurence I. Wood, 
of the Chicago Bar, in the December 
issue of The George Washington 
Law Review (Vol. 13 — No. 1; pages 
61-91). With all deference to. the 
“Letter to the Editor” which ex- 
pressed the view that the opinion 
of Mr. Justice Douglas is “a model 
of clarity and removes all uncertain- 
ty” (30 A.B.A.J. 539), the fact that 
the nine justices wrote five opinions, 
two of them for the majority and 
three opinions in dissent, leaves 
room for doubt as to how many 
members of the Court equally un- 
derstood that in the paragraphs 
quoted the Douglas opinion “re- 
moves all uncertainty”. To this 
possible reversion to the British , 
practice under which each member 
of a court states separately and seri- 
atim his opinion of the case, is now 
to be added the fact that the author 
of Patents and Anti-trust Law (1942) 
takes thirty-one pages to explain the 
implications of the supposedly ob- 
vious and that other commentators 
have devoted even more space to it, 
with conclusions as widely variant as 
those in the Court (Cf. 42 Mich. L. 
Rev. 915; 44 Columbia L. Rev. 447; _ 
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57 Harv. L. Rev. 574; 12 Geo. Wash. 
L. Rev. 345; 92 Univ. Pa. L. Rev. 
461; 30 A.B.A.J. 454). Mr. Wood's 
comment on the vitality and applica- 
tion of the rule of the Carbice case 
(283 U.S. 27) is especially informa- 
tive. No lawyer advising manufac- 
turing or merchandising clients can 
tell when he will tangle with the 
Mercoid case; anyone may find this 
a good article to have handy. (Ad- 
dress: The George Washington Law 
Review, Washington, D. C.; price for 
a single copy: $1.00). 


Parent LAW — “Industrial 
Property; A General Approach to 
Patents, Trademarks, and Copy- 
rights”: In the Deeember issue of 
The North Carolina Law Review 
(Vol. 23—No. 1; pages 25-27), Paul 
B. Eaton of the Charlotte, N. C., Bar 
gives an historical account of the 
origin of patent and trademark leg- 
islation and sets forth concisely what 
he regards as “highlights” in the law 
pertaining to industrial property, in- 
cluding patents, trademarks, copy- 
rights, prints, and labels. (Address: 


The North Carolina Law Review, 
Chapel Hill, N. C.; price for a single 
copy: 80 cents). 


Rea PROPERTY—Mortgages— 
“The American Doctrine of Equit- 
able Mortgages by Deposit of Title 
Deeds’: The limited recognition 
which American courts give to the 
English doctrine that an equitable 
mortgage may be created by deposit- 
ing with a creditor a title deed of 
land, is discussed in the September is- 
sue of the Notre Dame Lawyer (Vol. 
XX—No. 1; pages 11-30) , by Professor 
William D. Rollison, Faculty Advisor 
of that law review. Rejection of the 
doctrine has been based, in most 
American jurisdictions, on the Stat- 
ute of Frauds or the registry laws, or 
on both. Where the deposit of the 
deed is by way of present security 
and also is accompanied by a parol 
agreement to execute a legal mort- 
gage, and the promised loan has been 
partially or fully made, an action for 
specific performance by the depositee, 
Professor Rollinson suggests, should 
be assimilated to cases of an action 


for specific performance of an oral 
contract to convey land. (Address; 
Notre Dame Lawyer, Notre Dame, 
Ind.; price for a single copy: 75 
cents) . 


TaxaTion—Deductions in Com- 
puting Net Corporate Income — 
“Reasonable Corporate Salaries”: 
Under Section 23 (a)(1) of the In- 
ternal Revenue Code, computations 
of net corporate income may deduct 
“a reasonable allowance for salaries 
or other compensation for personal 
services actually rendered.” 
H. Johnson, Esq., of the Indianapolis 
Bar, in “Round Tables and Section 
Meetings” in the October issue of 
the Indiana Law Journal (Vol. 20- 
No. 1; pages 83-91), brings together 
decisions which have interpreted that 
section and offers practical sugges- 
tions for recording the facts concern- 
ing corporate salaries, in such a 
manner as may avoid controversy. 
(Address: Indiana Law Journal, 38 
Maxwell Hall, Bloomington, Ind.; 
price for a single copy: 75 cents). 
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Announcement 


OF 1945 ESSAY CONTEST 


Conducted by 
American Bar Association 


Pursuant to terms of bequest of 
Judge Erskine M. Ross, Deceased 
Information for Contestants 


Subject to be discussed: 
The Development of the Doctrine of Stare Decisis and the 
Extent to Which It Should Be Applied. 
Time when essay must be submitted: 
On or before March 15, 1945. 
Amount of Prize: 
Three Thousand Dollars. 


Eligibility: 
Contest will be open to all members of the Association in 
good standing whose applications for membership in the 


Association have been received at the headquarters office 
of the Association in Chicago prior to January first of 
the calendar year in which the award is made, except 
previous winners, members of the Board of Governors, 
officers and employees of the Association. 


No essay will be accepted unless prepared for this 
contest and not previously published. Each entryman 
will be required to assign to the Association all right, title 
and interest in the essay submitted and the copyright 
thereof. 


An essay shall be restricted to five thousands words, 
including quoted matter and citations in the text. Foot- 
notes or notes following the essay will not be included in 
the computation of the number of words, but excessive 
documentation in notes may be penalized by the judges 
of the contest. Clearness and brevity of expression and 
absence of iteration or undue prolixity will be taken into 
favorable consideration. 


Anyone wishing to enter the contest shall communicate 
promptly with the Executive Secretary of the Association, 
who will furnish further information and instructions. 


American Bar Association 
1140 N. Dearborn Street Chicago 10, Ill. 
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‘Abraham Lincoln—Lawyer” 


For all the years which can. now 
be foreseen, an outstanding test of 
the stability and continuity of Ameri- 
can institutions, and of. the fidelity 
of lawyers and citizens to those in- 
stitutions, will be the homage paid 
to the memory of the country lawyer 
who went from court-room battles on 
Illinois circuits to become President 
of the United States and Commander- 
in-Chief of its Army and Navy in a 
war which came often to the very 
gates of Washington. 

Our cover portrait for this month 
is not a suspension of our series of 
lawyer-soldiers, as Abraham Lincoln 
was a soldier in young manhood and 
was Commander-in-Chief throughout 
the War between the States. An en- 
gaging portrait of the young Lincoln 
in uniform was on our cover for 
April, 1943. It seems appropriate 
nonetheless to join in commemorat- 
ing this illustrious American lawyer, 
by putting a likeness of him again 
on our cover, for the month of his 
birth. 

Particularly at a time when 
George R. Farnum is “on leave of 
absence” from writing the sketches 
which illumine our cover-portraits, 
we could not try to add anything 
new or noteworthy to all that 
has been written and said regarding 
the man who described himself as 
“Abraham Lincoln—Lawyer.” He 
grows in stature as the years 
lengthen. So he should grow in the 
annals of his profession and in the 
faith and admiration of his country. 

It has lately come to pass that 
few men, if any, are still alive who 
remember having seen him. “I knew 
Lincoln”. is never heard. “I saw 
Lincoln” has not been lately heard. 
Many readers of this sketch have 
talked with men who knew Lincoln. 

he present and future generations 


- 


can have no such privilege. 

As Lincoln becomes thus a kind 
of legendary figure in his profession 
and his country, he is spoken of 
often by men who have little or 
none of his magnanimity and great- 
ness of spirit, little or none of his 
staunchly American horizon and out- 
look, yet who seek to gain some 
prestige for themselves or their pur- 
poses by claiming him as having been 
a prophet or advance agent for their 
particular philosophy, ideology, party 
or group. Lincoln’s portrait has been 
hailed by cheering masses in Madison 
Square Garden as that of the Ameri- 
can prototype of Lenin; Lincoln has 
been appropriated by countless ora- 
tors and writers as the first American 
to foresee and proclaim their own 
formulae for remaking the republic. 
Those who knew him and were active 
in his era are nto longer here to com- 
bat this misappropriation. 

American lawyers will do a most 
useful service if they perennially 
remind that the heritage of Lincoln’s 
name and fame belongs to all Ameri- 
cans and to all who keep his faith; 
that he was truly of our own soil and 
solely of our own ideology; and that 
he was nurtured to greatness for the 
emergency by the breadth and hu- 
manity of his experience and life as 
a practising lawyer retained by men 
of the most important corporate 
clients of his day and region, trained 
also by his experience as a skilful, 
straight-thinking spokesman of pub- 
lic opinion on great issues, at first 
in his home community and circuit, 
then in his State, and finally in the 
Nation. 

As President and Commander-in- 
Chief, Lincoln was what he had come 
to be as a country lawyer in a grow- 
ing State. Numbers of American 
lawyers have had, and still have, in 


some varying measure, the homely 
and human qualities of patience, 
fairness, foresight, and understand- 
ing, which made Lincoln great. 
These qualities did not die, or dis- 
appear from the profession of law 
or from American communities, 
when his life was ended. 

Lincoln was a colorful individ- 
ualist in the most individualistic of 
all American professions and voca- 
tions. He talked of “the common 
people,” the “plain people,” but in 
no terms of class consciousness or 
mass ideology. His thought of them 
was still in terms of individual 
human beings, entitled to freedom 
and opportunity under equal laws, 
freedom and opportunity of their 
own making and through their own 
work. He showed no traces of belief 
that government had prerogatives or 
powers above the individual, or that 
“security” for all individuals should 
be bestowed by government rather 
than wrested from the soil by toil. 

The simple fact is that Lincoln's 
social, economic, political and legal 
philosophy was the product of his 
times and his experience, and would 
be far to the “right” of what the 
most conservative or “reactionary” 
leader could espouse in this day. 
It is idle to speculate as to what his 
philosophy and platform would have 
been in present or recent days—there 
are few guide-posts. He was far- 
seeing, and his creed was intensely 
American and individualistic. To 
try to conjure his probable support 
for this or that ideology, panacea, 
or group, if he were alive today, does 
a wanton injustice to his memory. 
He may best be recalled always as a 
great lawyer, a rugged American, a 
deep humanitarian, whose philoso- 
phy and’ methods were suited to his 
time. 
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Renegotiation Statutes 





RENEGOTIATION STATUTES 
(Continued from page 74) 

has any Senator or Congressman 
stood up and voiced the opinion that 
the standards were sufficient.*? It 
seems that Congress followed the 
reasoning as given above by Repre- 
sentative Disney, namely, that these 
standards would not have to meet 
judicial requirements because they 
were always contractually agreed 
upon. This position is also taken by 
Charles S. Collier in Law & Contem- 
porary Problems, where he said:** 

We are dealing with a standard 

which, however unsatisfactory intrin- 
sically, has been contractually accepted 
by individual citizens and corporations 
who have also agreed to the author- 
itative interpretation of the standard 
by officials of the United States Gov- 
ernment. 

This. may be true as to prime 
contracts but it is patently wrong as 
to sub-contracts without a renego- 
tiation clause, as well as to such prime 
contracts which were entered into 
before the passage of the Renegotia- 
tion Act and are made subject to 
renegotiation not by contractual 
agreement but by retroactive legis- 
lative fiat. We have the strange situa- 
tion that Congress passed a statute 
in the opinion that it was unconsti- 
tutional if it would have to be stat- 
utorily applied.54 But Congress dis- 
regarded that fact because of the er- 
roneous opinion that all contracts 
were contractually renegotiable. 

It is frequently reasoned that the 
Supreme Court is likely to uphold 
the statute nevertheless because the 
Court itself practically requested the 
passage of such a statute in the opin- 
ion it rendered in the United States 
v. Bethlehem Steel® case. In this case, 
however, the Court said as follows: 

To meet this recurrent evil (war 

profiteering) Congress has at times 
taken various measures. It has author- 
ized price fixing. It has placed a 
fixed limit on profits, or has re- 
captured high profits through taxes. 
It has expressly reserved for the Gov- 
ernment the right to cancel contracts 
after they have been made. Pursuant 
to Congressional authority, the Gov- 
ernment has requisitioned existing 
production facilities or itself built 
and operated new ones to provide 
needed war materials. It may be that 
one or some or all of these measures 
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should be utilized more comprehen- 
sively, or that still other measures must 
be devised. 


Congress has not adopted in this 
case any of the measures enumerated 
by the Supreme Court but has devised 
a new one and it is quite clear that 


‘the Supreme Court cannot be shoul- 


dered with the responsibility for the 
choice of an unconstitutional new 
means. 

Finally, it is argued that public 
interest makes it necessary to approve 
of the renegotiation statute. This 
is not so, for if the first renegotia- 
tion statute should be declared un- 
constitutional, the consequences 
would surely not be detrimental to 
the purposes of the Act. For only 
contracts entered into before passage 
of the Renegotiation Act, which this 
Act attempts to subject retroactively 
to renegotiation, would be exempt 
from it.5¢ This result, however, is 
desirable because, as will be seen, the 
retroactive feature of the renegotia- 
tion statute is repulsive to our Con- 
stitution anyway. .All contracts, how- 
ever, which carry a contractual rene- 
gotiation clause will remain subject 
to renegotiation. Insofar as substan- 
tial subcontracts are concerned, they 
will be only subject'to renegotiation 
if the prime contractor has discharged 
his contractual duty to insert a re- 
negotiation clause in them. In cases 
where the prime contractor has vio- 
lated this duty by omission, the 
Government would still not lose since 
then the prime contractor will have 













to pay over the excessive pr 
which the Government othe 
would have been able to recover fr 
the subcontractor as damages 
breach of contract. 

B. The Statute as Amended by 
Revenue Act of 1943 
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52. Only two instances could be found, 
viz: 

Senator McKellar, on June 18, 

islative Materials, p. nay 5 said 
“It is true that the renegotiation law does 
set up a legislative standard of reasonable- 
ness. 

This does not conform with the opinion 
which the same Senator voiced on April 
23, 1942 (Legislative Materials, p. 121) 
when he answered Senator Pepper's ques- 
tion, whether the bill contained “anything 
in the nature of a standard or a principle 
which might guide the Secretaries in the 
administration of the proposed law” with 
a short “No, sir.” 

Repr. Patman on May 17, 1943, in 

islative Materials, p : “The price 
adjustment boards do not operate without 
a islative standard. The law fixed a 
standard of reasonableness and any more 
recise formula is not feasible.” 

53. Supra, p. 364. 

54. So for instance said Senator Hayden 
in Legislative Materials, p. 131: 


1943 


The Revenue Act of 1948 ig, the lav 
troduced a number of standani&jent cir 
which were supposed to alleviate tiling of th 
insecurity created by the lack @ublic ut 
standards which existed until then, 

The question arises wheth@ The Se 
these new -standards are sufficient st mod 
make the amended Act valid insof preme 
as the delegation of the power some 
concerned. ‘on of tl 

The new standards are a stanly. deters 
ard of reasonableness with specif put | 
qualifications. weme Cc 

Are these standards sufficial; i, a1 
within the interpretation given @nable P 
the Schechter®" case? Are they @ tere 
delegation of legislative authori iy, some 
which is confined, not vagrant aie deter; 
canalized within banks to keep @otaric 
from overflowing”? To determifin., 
that, we first have to find whethij:.. nino 
our law has recognized a genem.. ly f2 
standard of reasonableness. inal prod 

Originally, reasonableness w Mf the Se 
only considered a standard if being, cai 
related to a rule of conduct OM. conti; 
norm the knowledge of which cowMh ys oq 1 
be put into the minds of the “tr quirem 
sonable men” or the law.®* An Gh. suit; 
ample of that concept is  subjec 
Union Bridge® case in which the Bion by 
sonable height of bridges was lelegates. 
question. Other examples are t ag 

taries © 
















“I entirely agree with the Senne very 
(Overton) that from the legal standpom_ . 
no contract can be renegotiated except grope 
the result of an agreement between @itesult. 
contractor and the government.” Still 

And Repr. Jenkins in Cong. Rec. H. a 
78th Cong., Ist Sess. Vol 89, p. 10040 the | 
November 24, 1943: mended 

“Those who sought to enforce the reaqyr Ce 
tiation law proceeded to renegotiate @ ndards 
tracts which contained no renegouas 









clauses and contracts on which the niga of d 
of the parties had all been estaDlBMihower js 
before the renegotiation law was 
55. 315 U. S. 289, 86 L. ed. 855. 0 have 2 
56. See discussion by Collier, supré- Metailed 
57. Supra. a 
58. Observe that sommninaty’ ‘the oC thin th 
ment that a business must be affected "But in 
a public interest is so broadly applied rds” hy 
wartime that practically every busines ay 
be regulated as to prices. ble of | 


59. Union Bridge v. United State, 
U. S. 364, 516 L. ed. 523, 27 S. Ct. 367. 
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te-fixing cases for public utilities. 
he common law knew already the 
io¢nnotation of reasonable rates for 
bublic utilities; it had developed 
ery definite rules underlying the 
toncept of reasonableness in that 
espect. These rules were known 
9 the law and, therefore, form a suf- 
cient circumscription of the mean- 
ng of the word “reasonableness” of 
bublic utility rates. 


The Secretaries Are Not Experts 


But modern interpretation by the 
upreme Court of the United States 
has somewhat broadened the applica- 
ion of this principle. For whenever 
he determination of reasonable rates 

put into expert hands, the Su- 
breme Court has upheld a standard 
pf fair and equitable prices or rea- 
onable prices.** 

Here, however, we are confronted 
ith something different. The power 
bf determination is put into the 
becretaries of the various Depart- 
ments. While, for instance, the 
Bituminous Coal Board was thor- 


bughly familiar with all aspects of 


oal production and coal trade, none 


bf the Secretaries, in fact no human 
being, can be fully acquainted with 


he contingencies of all kinds of com- 


plicated manufacturing processes and 


quirements as are represented by 
he multitude of « .terprises which 
e subject to fact-finding determina- 
ion by the Secretaries or their 


flelegates. Here we are not dealing 


ith an expert body but with Sec- 
ttaries or their delegates who, by 
he very nature of their task, have 
0 grope in the dark for a proper 
esult. 

Still another consideration leads 
0 the unconstitutionality of the 


mended statute for lack of proper 


dards. The cause for the neces- 


ity of delegating the rule-making 
“power is that it is more practicable 


0 have administrative bodies make 
rules than adopt them 
“ithin the framework of the statute.®2 
sut in renegotiation the “stand- 
is” have shown themselves incap- 
ble of interpretation. A look at 


rocurement Regulation 12 and the 





Renegotiation Regulations as issued 
by the War Contracts Price Adjust- 
ment Board shows that in spite of the 
best efforts these standards do not 
lend themselves even to administra- 
tive regulation. Congress did not 
find it practicable, and the ad- 
ministrative bodies found it im- 
possible, to make proper rules. 
Neither could “‘canalize” and define 
the standards. 

An identical dilemma was faced 
by the Supreme Court in matters 
relating to the Lever Act of the First 
World War. In United States v. 
Cohen Grocery® the standard “un- 
reasonable charge” was at issue. Dif- 
ferent courts had arrived at totally 
divergent results. The Court held 
the standard to be insufficient and 
Justice Cardozo followed this opin- 
ion in a civil case. A different 
decision now would have to be a 
reversal of these two decisions. 

Compare the ups and downs in 
a recent administrative renegotia- 
tion procedure,® in which the exces- 
sive profits first were found to be 
$50,000 even, then $40,000 even, 
then $20,000 even and then, by the 
next higher board, $40,000 even. 

The even amounts alone are an 
indication of arbitrary determina- 
tion, and if the standards of the Act 
were to be found sufficient, each one 
of these findings would have been a 
proper one! This one example shows 
that there is no proper channel des- 
ignated within which discretion can 
rule. And this example can be 
multiplied at will. 

Some renegotiation officials feel 
that efficiency of a contractor is to 
be taken for granted and that the 
standard means that a lack of effici- 
ency will result in a decrease of the 
allowable profit, rather than actual 
efficiency in an increase! What is 
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efficiency worth? What, for that mat- 
ter, are any of the other standards 
worth? 

The consequence of this kind of 
standards is that the individual ton- 
tractor who is assigned for renegotia- 
tion finds himself on an unfathom- 
able sea. Neither he, nor his ac- 
countant, nor his attorney, know 
within reason what the final deter- 
mination will look like. 


Conclusion 


We feel that the Supreme Court 
would do the country a disservice 
were it to reverse itself and hold such 
standards sufficient. For thereby it 
would place into the hands of the 
three Secretaries such an enormous 
discretion that they would have the 
entire industry of this country at 
their mercy. It would be an author- 
itarian rather than a democratic 
power. 

Congress was well aware of the 
insufficiency even of these standards. 
For when Representative Disney 
reported the amendment of February 
25, 1944, to the floor of the House, 
he declared even the new standards 
to be insufficient for judicial adjudi- 
cation in the opinion of the com- 
mittee.% 

Under these circumstances it 
should be expected that not only the 
original statute but also the statute 
as amended by the Revenue Act of 
1943 will be declared invalid for lack 
of standards. For legal considera- 
tions, judicial precedent, practical 
requirements and the legislative his- 
tory all require such a result. 

The statute would be valid 
insofar as it is a statute of ad- 
ministrative guidance. Contractual 
renegotiation would go on without 
the necessity of tearing down our 
constitutional safeguards. 
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The Supreme Court set aside the ses- 
sion of Monday, December 18, for a 
memorial to the late Associate Justice 
George R. Sutherland. On the morn- 
ing of that day the Bar of the Su- 
preme Court of the United States 
held a meeting in the Supreme Court 
Building to take appropriate action. 
Resolutions were adopted at that 
meeting and presented to the Court 
by the chairman of the Committee, 
the Honorable George Wharton Pep- 
per as follows: 


Resolutions 


“George Sutherland was born at 
Stoney Stratford, Buckinghamshire, 
England, on March 25, 1862. Of his 
Scotch-Irish and English forebears he 
was always proud and it was to this 
racial blend that many of his dis- 
tinguishing characteritsics may be at- 
tributed. 

“When he was but eighteen 
months old his parents came to the 
United States and made their home 
in Utah. There his early life was 
lived and there, even in boyhood, he 
engaged in the man-making struggle 
for existence characteristic ‘of the 
American frontier. At Brigham 
Young Academy he received his pre- 
liminary, if not his only academic 
education. In 1882 he entered the law 
school of the University of Michigan 
of which at the time Judge Thomas 
N. Cooley was dean. His law school 
experience, as he often stated in later 
life, marked the beginning of his in- 
tellectual development. After a brief 
period of intensive study he was ad- 
mitted, in March, 1883, to practice in 
the Supreme Court of Michigan and 
joined his father in the general prac- 
tice of the law in Provo, Utah. 

“Immediately after his admission 
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George R. Sutherland 


to the Bar he was married to Miss 
Rosamond Lee, of Beaver City. Of 
the three children of their marriage 
only Mrs. Walter A. Bloedorn now 
survives. 

“While practicing with his father 
he accepted any business that came 
his way, whether civil or criminal. 
He often traveled miles on horseback 
through the mountains to try cases 
before justices of the peace. He de- 
fended many persons indicted under 
the Federal Anti-Polygamy Statutes 
and throughout his life he had the 
esteem and confidence of his Mor- 
mon neighbors. 

“In 1886 he formed a partner- 
ship with Samuel R. Thurman, Esq., 
afterward Chief Justice of the Su- 
preme Court of Utah. Entering pol- 
itics he became an active member of 
the Liberal or Gentile Party opposed 
to the practice of polygamy, and 
later was influential in the organiza- 
tion of the Republican Party of Utah. 
When Utah finally attained State- 
hood in 1895 he was elected to the 
first State Legislature, where his legal 
ability was promptly recognized. In 
April, 1896, when the United States 
Circuit Court was organized for the 
District of Utah, he was admitted to 
practice before that tribunal. There- 
after, he became a member of the 
firm of Sutherland, Van Cott & Alli- 
son of Salt Lake City and on October 
20, 1899, he was admitted to the Bar 
of the Supreme Court of the United 
States. 

“Elected in the fall of 1900 to the 
United States House of Representa- 
tives as a Republican, he gave hearty 
support to all measures which he 
deemed to be for the public good. 
After serving one term he declined 
renomination and resumed practice 


with his old firm. However, he was 
not suffered to remain long in private 
life and in 1904 was elected to the 
Senate of the United States. 
“During his service as a Senator 
he was active in the cause of judicial 
reform and took a leading part in the 
evolution of the Penal and Judicial 
Codes. During his first term the con. 
troversy over Senator Smoot’s right 
to his seat became acute. While Sen- 
ator Sutherland had opposed Smoot's 
nomination on the ground that 


no representative of the Mormon 
Church or of any other religious 
body ought to be sent to the Senate, 


yet when the people of Utah had 
fairly elected Smoot, Senator Suther- 
land vigorously and sticcessfully sup- 
ported the right of the Senator-elect 
to take his seat. 

“In his second term Senator 
Sutherland became deeply interested 
in foreign affairs and in legislation 
relating to employers’ liability, work- 
men’s compensation, and labor rela 
tions. His great speech in July of 1911 
in opposition to the movement for 
recall of judicial decisions made him 
a national figure. 

“In September of 1916 he was 
elected president of the American 
Bar Association but when nominated 
for a third term in the Senate he was 
defeated at the polls by his Demo 
cratic opponent and former partner, 
Senator King. After his retirement 
he resumed the practice of law and 
found time to deliver a course of lec 
tures at Columbia University and to 
make many important public aé 
dresses. In the years immediately pre 
ceding his elevation to the Bench he 
appeared in many cases before the 
Court of which he was so soon to be 
come a member. He was appointed 
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by President Harding as counsel for 
the United States in the Norwegian 
Ship cases before the Permanent 
Court of Arbitration at The Hague. 
When, likewise under President 
Harding’s appointment, he took his 
seat upon the Bench he was the fifth 
member of the Court from the date 
of its creation who had not been 
born a citizen of the United States 
or of the American Colonies. 

“In the sixteen years of his serv- 
ice upon the Bench the opinions 
which he delivered covered a wide 
range of subjects. His intimate knowl- 
edge of the laws relating to land, 
mining, and irrigation in the Rocky 
Mountain and desert states was of 
special value to the Court when 
called upon to render decisions in 
this field. His own early fight against 
poverty and his sympathy for the 
pioneers of the great West who had 
turned a vast wilderness into a land 
of promise made him an advocate of 
the rights of men who acquired their 
property by labor and physical priva- 
tion, but he had no sympathy with 
the speculator who accumulates his 
wealth by preying upon his fellows. 

“It was in the field of constitu- 
tional law that he made his greatest 
contribution to our jurisprudence. 
Most of his judicial service was ren- 
dered in the closing years of that 
century of constitutional interpreta- 
tion which began at the death of 
Chief Justice Marshall. This was the 
period in which the judicial tenden- 
cy was to maintain a balanced and 
substantially equal dual sovereignty, 
with reliance upon natural law and 
the due process clauses of the Fifth 
and Fourteenth Amendments. It 
would be difficult to specify any one 
of his opinions as being the greatest 
that he wrote. In United States v. 
Curtiss Wright Export Corp., 299 
US. 304 (1936), he delivered the 
opinion of the Court which with 
clarity and force supports the doc- 
trine that in the field of international 
relations the President is “the sole 
organ of the federal government” 
and as such possesses a power which 
does not require an act of Congress 
as a basis for its exercise. His dis- 
senting opinion in the Minnesota 
Moratorium case (Home Building & 


Loan Association v. Blaisdell, 290 
U. S. 398 (1934) is certainly one of 
the most powerful opinions ever writ- 
ten with an exclusively historical ap- 
proach. His point of view is well il- 
lustrated by the following extract 
from the opinion: 

“The present exigency is nothing 
new. From the beginning of our ex- 
istence as a nation, periods of depres- 
sion, of industrial failure, of financial 
distress, of unpaid and unpayable in- 
debtedness, have alternated with years 
of plenty. The vital lesson that ex- 
penditure beyond income begets pov- 
erty, that public or private extrava- 
gance, financed by promise to pay, éi- 
ther must end in complete or partial 
repudiation or the promises be ful- 
filled by self-denial and painful effort, 
though constantly taught by bitter ex- 
perience, seems never to be learned; 
and the attempt by legislative devices 
to shift the misfortune of the debtor 
to the shoulders of the creditor with- 
out coming into conflict with the con- 
tract impairment clause has been per- 
sistent and oft-repeated.’ ” 

“His felicity of expression and 
his mastery of clear and vigorous 
English were all the more remark- 
able when his limited opportunities 
for formal education are borne in 
mind. He was tenacious of his views 
without being pugnacious in assert- 
ing them. He never antagonized his 
associates and always retained their 
friendship and affection. His judge- 
ments were the result of independent 
reasoning. In the O’Donoghue, Hitz, 
and Williams cases, 289 U. S. 516- 
553 (1933) he delivered the opinion 
of the Court, holding that the Su- 
preme Court and the Court of Ap- 
peals of the District of Columbia are 
constitutional courts and that the 
compensation of their judges may 
not be diminished during their terms 


‘of office, thus distinguishing them 


from the Court of Claims and the 
Court of Customs Appeals. An illus- 
tration of his wholly impersonal ap- 
proach is the disapproval expressed 
in this opinion of a dictum which his 
close friend and colleague, Mr. Jus- 
tice Van Devanter, had previously 
uttered in the Bakelite case (279 U.S. 
438; 1929). 

“Although even as a child he had 
struggled for self-support, he could 
not bring himself to uphold the con- 
stitutionality of the Federal Child 


George R. Sutherland 





Labor legislation. Similarly, it was his 
view that the minimum wage law of 
the District of Columbia was uncon- 
stitutional in that (to quote the lan- 
guage of his own opinion) ‘it exacts 
from the employer an arbitrary pay- 
ment for a purpose and upon a basis 
having no casual connection with his 
business, or the contract or the work 
the employee engages to do. The de- 
clared basis . . . is not the value of 
the service rendered, but the extrane- 
ous circumstance that the employee 
needs to get a prescribed sum of 
money to insure her subsistence, 
health, and morals.’ (Adkins v. 
Children’s Hospital, 261 U. S. 525; 
1923). He was firm in his belief in the 
Bill of Rights and wrote the opinion 
of the Court in the Scottsboro case 
(Powell v. Alabama, 287 U. S. 45; 
1932) and many others in which the 
rights and liberties of individuals 
were upheld. 

“Perhaps the character of the 
man himself cannot better be de- 
scribed than in the words which he 
himself used when, in 1941, he spoke 
thus to the graduating class of his 
Alma Mater, the Brigham Young 
University: 

“*Good character does not consist 
in the mere ability to store away in 
the memory a collection of moral 
aphorisms that runs loosely off the 
tongue. Seneca gave the world a book 
of beautifully-written moral maxims: 
but he stood in the Roman Senate 
and shamelessly justified Nero's mur- 
der of his own mother. Character to 
be good must be stable—must have 
taken root. It is an acquisition of 
thought and conduct which have be- 
come habitual—an acquisition of real 
substance, so firmly fixed in the con- 
science, and indeed in the body itself, 
as to insure unhesitating rejection of 
an impulse to do wrong.’” 

“He was the personification of 
his own ideals. This was the opinion 
of all who knew him and to this effect 
is the testimony of his associates in 
the letter which they addressed to 
him upon the announcement of his 
intention to retire from the Bench. 

“His death on July 18, 1942, was 
the passing of a great American. The 
services at Washington Cathedral 
conducted on July 22, 1942, by the 
late Bishop Freeman were in keeping 

(Continued on page 111) 
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The McCarran-Sumners Bill 
With the opening of the Seventy- 
Ninth Congress on January 3, 1945, 
the McCarran-Sumners Bill was re- 
introduced in the Senate and House 
of Representatives. Senator Pat Mc- 
Carran, chairman of the Senate Judi- 
ciary Committee, introduced it on 
January 6 in the Senate where it is 
now pending as S.7. Chairman 
Hatton W. Sumners of the House 
Judiciary Committee introduced it 
in the House of Representatives on 
January 8 where it is now H.R. 1203. 

This bill marks the culmination 
of some ten years of consideration, 
studies, reports and recommendations 
by various public and private bodies. 
Beginning in 1933 an able committee 
of the American Bar Association pro- 
posed the creation of a special ad- 
ministrative court. In 1937 the Presi- 
dent recommended a sweeping re- 
organization of the federal executive 
branch upon the ground that the 
present form of administrative tri- 
bunal, which performs “administra- 
tive work in addition to judicial 
work, threatens to develop a ‘fourth 
branch’ of the Government for which 
there is no sanction in the Constitu- 
tion.” These proposals were suc- 
ceeded by a proposed administrative 
procedure act known generally as the 
Walter-Logan Bill. The latter was 
passed by Congress but vetoed by the 
President to await the conclusion of 
studies and the report of a committee 
—composed of government officers, 
judges, and lawyers — appointed to 
study the subject upon the recom- 
mendation of the Attorney General. 
The so-called Attorney General’s 
Committee on Administrative Proce- 
dure made its report early in 1941. 
Thereafter, a subcommittee of the 
Senate Judiciary Committee held ex- 
tensive hearings on the several pend- 
ing legislative proposals, but sus- 
pended consideration with the im- 
minence of war. 

During the past year there has 
been a marked revival of interest 
both in and’ out of Congress with 
reference to administrative opera- 
tions generally and to legislative pro- 
posals for an administrative proce- 
dure statute. Private and congres- 
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sional interest has come to take two 
related forms: First, the adoption of 
a general administrative procedure 
statute. Secondly, the more specific 
definition of administrative powers 
as individual pieces of legislation in- 
volving administrative agencies come 
before Congress for adoption, revi- 
sion, or renewal. 

The McCarran-Sumners Bill has 
five features, namely: (1) provision 
for publicity of administrative law 
and procedure, (2) a statement. of 
minimum procedural requirements 
as to the two basic forms of adminis- 
trative operation—first, the making of 
general regulations, and, secondly, 
the adjudication of particular cases, 
(3) the specification and simplifica- 
tion of judicial review, (4) a state- 
ment of the common incidental pro- 
cedural rights pertaining to any kind 
of executive authority, (5) limitation 
upon the types of penalties adminis- 
trative agencies may impose. The 
McCarran-Sumners Bill undertakes 
to incorporate into law the minimum 
essentials required to achieve these 
basic purposes. 


Refresher Courses 


for Lawyer War Veterans - 


An integrated program of lectures, 
clinics, and publications on the 
major fields of law will be available 
to lawyer war veterans under plans 
formulated by the Section of Legal 
Education and Admissions to the 
Bar in cooperation with the Prac- 
tising Law Institute. This joint en- 
terprise was authorized by the Asso- 
ciation’s Board of Governors. Many 
veterans are expected to take these 
refresher courses at Government ex- 


pense under the provisions of the 
G. I. Bill of Rights. 

The Practising Law Institute, a 
non-profit educational corporation, 
has been qualified by the Veterans 
Administration as an educational 
institution under that law. The 
program will be conducted in cooper- 
ation with state and local bar associa- 
tions and law schools throughout 
the country. The basic aim is to fa- 
cilitate the veteran’s return to his 
profession. He will be given practical 
instruction and training in the law- 
yer’s approach, working methods, 
and technique. However, the classes 
will not be restricted to veterans. 
Side by side with them will be prac- 
tising lawyers whose professional 
careers were not interrupted, but who 
desire the training which the national 
program will make available. 

Courses composing the lecture 
and clinic curriculum include gen- 
eral practise, trials, medical aspects 
of personal injury cases, real estate, 
wills and estates, and taxation. An 
important aspect of the program will 
be the publication of monographs 
giving a complete discussion of the 


topics dealt with and which will not. 


require attendance at the lectures to 
be understood. 

Officers and committees of local 
bar associations and deans of law 
schools interested in the refresher 
program should communicate with 
Russell M. Sullivan, Acting Adviser 
to the Section of Legal Education 
and Admissions to the Bar, Altgeld 
Hall, Urbana, Illinois, sending a 
duplicate copy of their letter to 
Harold P. Seligson, Director of the 
Practising Law Institute, 92 Liberty 
Street, New York 6, New York. 
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Prepared by Committee on Publications, Section of Taxation: Mark H. 
Johnson, Chairman, New York City, William A. Blakley, Dallas, Texas, 
Howard O. Colgan and Martin Roeder, New York City, Allen Gartner, 
Washington, D. C., and Edward P. Madigan, Chicago. 


Income-Production Expense 


In McDonald v. Com’r, (Nov. 20, 
1944) , reviewed in the January issue, 
the Supreme Court held that a 
judge’s election campaign expenses 
could not be deducted under I.R.C. 
§ 23 (a) (2) as an expense “for the 
production or collection of income”. 
Against the vigorous dissent of four 
justices, and with one justice con- 
curring in the result without opinion, 
the prevailing opinion by Mr. Justice 
Frankfurter stated that the 1942 
amendment was designed only to per- 
mit deduction of income-production 
expense in nonbusiness transactions. 
Here, the Court reasoned, the ex- 
pense “related to” the taxpayer’s 
business; it was nondeductible under 
§ 23(a) (1) because it was not in- 
curred in “carrying on” that business. 
Therefore the opinion concluded, no 
deduction could be obtained under 
§ 23 (a) (2). The opinion apparently 
relied also upon considerations of 
public policy and upon the finality of 
the Tax Court decision which had 
also denied the deduction. Since it 
is impossible to guess upon which, 
if any, of these grounds the fifth 
member of the majority relied, the 
“law” on the major issue must still 
be considered unsettled. 


It is somewhat ironic that Mr. 
Justice Frankfurter should have gone 
out of his way to state, “We should 
not be inclined to displace the views 
of the Tax Court with our own.” 
Four days later (but apparently 
without benefit of the McDonald 
opinion) the Tax Court handed 
down an opinion which seems irrec- 
oncilable with the Supreme Court's 
rationale. The case involved litiga- 


tion expenses on behalf of a child 
actor in connection with adoption 
proceedings and his parents’ attempts 
to obtain his property from him. The 
deduction was allowed, with three 
concurrences in result and two dis- 
sents. The majority opinion empha- 
sized the fact that these expenses re- 
lated directly to his income from the 
“business” of acting and that these 
expenses “protected” his income and 
“conserved” his estate within the 
meaning of the statute. Frederick C. 
Bartholomew Estate, 4 T. C. #44. 
Another important decision has 
further restricted deductions on ac- 
count of expenses for tax advice and 
litigation. In Com’r v. Kenan (Nov. 
10, 1944), rev’'g Mary L. Bingham 
Trust, 2 T.C. 853, the Second Circuit 
disallowed a deduction to a trust for 
the cost of tax litigation arising out 
of the distribution of trust corpus. 
There were disallowed also legal fees 
for advice in connection with the dis- 
tribution of the trust property and 
the winding up of the trust. In view 
of the nearly consistent denial of de- 
ductions for tax advice and litigation, 
a bill has been introduced in the 
House (H.R. 5550) which would spe- 
cifically grant the deductions, There 
is no present indication, however, 
that this bill is slated for passage. 


Time of 

Income Realization 

A pair of recent Tax Court decisions 

illustrates some of the difficulties in 

determining when a taxpayer “real- 
izes” income for services. 

In Walter I. Bones, 4 T. C. No. 

51, the taxpayer was a branch man- 

ager working on a commission basis, 


and reporting income on a cash basis. 
Toward the close of 1941 he was dis- 
charged, and a check was mailed to 
him stated to be in full settlement of 
commissions due. The taxpayer in- 
quired whether this included un- 
shipped orders, but he received an 
equivocal reply. Being unwilling to 
jeopardize his ciaim to additional 
commissions, the taxpayer did not 
cash the check. Not until February, 
1942, was the taxpayer assured that 
he would be paid any additional 
amount owing to him, and at that 
time he deposited the check which he 
had received in 1941. The govern- 
ment contended that the amount of 
that check was 1941 income. The 
Tax Court held that it was not in- 
come until 1942, even if cashing the 
check would not have resulted in a 
binding accord and satisfaction. The 
court realistically stated that the tax- 
payer’s fears were reasonable, and 
that he was not in constructive re- 
ceipt of income since he had prudent- 
ly rejected the condition to which it 
was subject. 

The second case illustrates a 
much less realistic attitude toward 
the economics of income realization. 


In complete disregard of recognized 


accounting practice, it seems to be 


settled tax law that income is realized 
when it is received or accrued (de- 
pending upon the taxpayer’s account- 
ing method), even though that in- 
come has not yet been earned. More- 
over, no corresponding deduction is 
allowed for a reserve representing the 
estimated cost of earning that in- 
come. Thus, in the fairly recent case 
of South Tacoma Motor Co., 3 T. C. 
411, the taxpayer sold coupon books 
for automobile service, agreeing to 
render services to its customers upon 
the presentation of the coupons over 
a period extending beyond the tax- 
able year, and agreeing also to re- 
fund the sales price upon any cus- 
tomer’s request. The Tax Court held 
that the entire sales price was in- 
cludible in income in the year of 
the sale of coupon books, not merely 
the portion of the proceeds rep- 
resented by services actually ren- 

(Continued on page 110) 
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Junior Bar Notes 


by bie Julian Skinner, Jr. SECRETARY JUNIOR BAR CONFERENCE 








A substantial increase in Junior Bar 
activity throughout the nation has 
been noticeable during recent 
months. This apparently has resulted 
from a realization on the part of 
those young attorneys who are not 
in the armed forces that they owe a 
distinct obligation to their fellow 
lawyers in the service to make certain 
that Bar work continues to go for- 
ward. Young lawyers as well as older 
ones recognize that the need for con- 
sidering means of improving the ad- 
ministration of justice and for pur- 
suing other normal Bar activities is 
as great during war time as during 
pre-war days. 

Means of assisting lawyers return- 
ing from the service is the principal 
matter being given consideration by 
various state and local junior bar 
groups. Many of those groups have 
committees which are cooperating 
with the War Readjustment Commit- 
tee of the Junior Bar Conference and 
with other committees and sections 
of the American Bar Association in 
their efforts to make the lot of the 
returning lawyer-serviceman an eas- 
ier one. The Conference's committee, 
which is headed by Lyman M. Ton- 
del, Jr., of New York City, has given 
much study to the problem and as a 
result it has recommended from time 
to time that certain action be taken 
by state and local bar groups in their 
respective areas which will be of ma- 
terial aid to returning military men. 
The committee has also taken steps 
itself which are calculated to aid the 
servicemen, such as arranging with 
West Publishing Company to publish 
the names of local bar representatives 
who will assist returning lawyers with 
their problems. In performing its 
work the Conference’s War Readjust- 
ment Committee is working in con- 
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junction with other sections and 
committees of the American Bar As- 
sociation. 

Tangible evidence of the work re- 
ferred to in the preceding paragraph 
can be found in numerous states. In 
some jurisdictions, bar associations 
have designated committees or agen- 
cies to assist returning lawyers to lo- 
cate employment or to establish 
themselves in private practice. In 
uthers, arrangements have been made 
for libraries and other facilities to be 
available without charge to return- 
ing lawyer servicemen for a period of 
time, and in still others legislation 
has been prepared which will exempt 
such servicemen from the payment of 
license and other fees for a year or 
more after they return to practice. 
Other benefits are also being accord- 
ed the veterans. 

Although it is apparent to all in 
the Junior Bar Conference that the 
war is still in progress, it neverthe- 
less is also true that lawyers of junior 
bar age are constantly being dis- 





CHARLES S. RHYNE 
Chairman, Junior Bar Conference 


charged from the service because of 
injuries or other causes. Efforts are 
being made to interest these individ. 
uals in bar work and to encourage 
many to become members of the 
American Bar Association. The Con. 
ference’s Committee on Membership 
is devoting much time to such pros. 
pects and at the same time is urging 
other qualified lawyers to apply for 
membership. Ray Nyemaster, Jr., Na- 
ional Vice Chairman of the Junior 
Bar Conference, is serving as Chair. 
man of the Conference’s important 
Membership Committee. He reports 
increasing activity on the part of his 
committee. 

The mid-year meeting of the Of 
ficers and Council of the Junior Bar 
Conference is usually held at the 
same time and at the same place as 
the House of Delegates of the Amer- 
ican Bar Association holds its mid 
year meeting. While it is understood 
that the House may meet in Dallas, 
Texas, in March, as_ originally 
planned it has been determined that 
the Officers and Council of the Con- 
ference will not meet at that time be- 
cause of transportation restrictions 
invoked by the Federal government. 
If conditions will permit, the group 
probably will convene later in the 
spring. 

Charles S. Rhyne of Washington, 
D.C., National Chairman of the Con- 
ference, James P. Economos of Chi- 
cago, Illinois, last retiring Chairman 
of the Conference, and T. Julian 
Skinner, Jr., of Birmingham, Ala- 
bama, Secretary of the Conference, 
met in Washington, D. C. on Janu 
ary 15-17 and discussed activities of 
the Conference. The meeting was 
deemed necessary, especially as wat 
conditions apparently will prevent 
an early meeting of the Officers and 
Council. 

The first issue of a news bulletin 
known 'as “The Young Lawyer” is be 
ing released from the press. It is com 
templated that the bulletin will be 
published by the Conference two of 
three times each year, its purpose be 
ing to acquaint members of the Com- 
ference and others with the work of 
the Conference and the manner if 


(Continued on page III) 
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BAR ACTIVITIES: 


Chairman: Loyd Wright, 111 W. 
Seventh St., Los Angeles 
14, California 


Vice-Chairman: Donald A. Fink- 
beiner, Edison Bldg., 
Toledo 4, Ohio 


Thomas C. Batchelor, 
Union Title Bldg., In- 
dianapolis 4, Indiana 


Secretary: 


CORPORATION, BANKING AND 
MERCANTILE LAW: 
Chairman: J. Kemp Bartlett, Jr., 

U.S.F. & G Bldg., Balti- 

more 2, Maryland 
Vice-Chairman: Sidney Teiser, Mor- 
gan Bldg., Portland 5, 
Oregon 
Benjamin Wham, 231 S. 
LaSalle St., Chicago 4, 
Illinois 


Secretary: 


CRIMINAL LAW: 
Chairman: * James J. Robinson, 
U. S. Supreme Court 
Bldg., Washington 13, 
D.C. 


Vice-Chairman: Earl Warren, State 
Capitol, Sacramento 
14, California 

Secretary: James V. Bennett, Bu- 

reau of Prisons, Depart- 

ment of Justice, Wash- 

ington 25, D. C. 


INSURANCE LAW: 
Chairman: Henry S. Moser, 77 W. 
Washington St., Chicago 
2, Illinois 


Vice-Chairmen: Edwin W. Patter- 
son, Kent Hall, Colum- 
bia University, New 


York 27, N. Y. 
Bre ee 


* 3. . 
In military service. 


Officers of Sections 








V. J. Skutt, 3316 Farnam 
St., Omaha 1, Nebraska 


John F. Handy, 1295 
State Street, Springfield 
1, Massachusetts 


INTERNATIONAL AND 
COMPARATIVE LAW: 
Chairman: Mitchell B. Carroll, 67 
Broad Street, New York 

4, New York 


Vice-Chairman: *Willard B. Cowles, 
4000 Cathedral Ave., 
NW., Washington 16, 
D.C. . 


Edgar Turlington, 
Transportation Bildg., 
Washington 6, D. C. 


JUDICIAL ADMINISTRATION: 
Chairman: Laurance M. Hyde, Su- 
preme Court Bldg., Jef- 

ferson City, Missouri 


Vice-Chairman: Bolitha J. Laws, 
U. S. Dist. Court for 
Dist. of Col., Washing- 
ton 1, D. C. 


Van Buren Perry, 
Drawer 33, Aberdeen, 
S. C. 


JUNIOR BAR CONFERENCE: 
Charles S. Rhyne, 730 
Jackson Pl., NW., Wash- 
ington 6, D. C. 


Secretary: 


Secretary: 


Secretary: 


Chairman: 


Vice-Chairman: Ray Nyemaster, Jr., 
Register & Tribune 
Bidg., Des Moines 9, 
Iowa 


T. Julian Skinner, Jr., 
Phoenix Bldg., Birming- 
ham 3, Alabama 


LEGAL EDUCATION AND 
ADMISSIONS TO THE BAR: 
Chairman: Albert J. Harno, Altgeld 

Hall, Urbana, Tl. 


Secretary: 


Vice-Chairman: Arthur T. Vander- 
bilt, 744 Broad St., 
Newark 2, New Jersey 


Wm. Alfred Rose, 
Comer Bldg., Birming- 
ham 3, Alabama 


Secretary: 


MINERAL LAW: 


Chairman: William A. Dougherty, 
$0 Rockefeller Plaza, 
New York 20, New York 


Vice-Chairman: Pike Hall, Ardis 
Bldg., Shreveport 90, La. 


Peter Q. Nyce, National 
Press Bldg., Washington 
4, D. C. 


Secretary: 


MUNICIPAL LAW: 


Chairman: John D. McCall, Kirby 
Bldg., Dallas 1, Texas 


Vice-Chairman: Walter J. Mattison, 
City Hall, Milwaukee 2, 
Wisconsin 

Secretary: Arnold Frye, 67 Wall 
St., New York 5, N. Y. 


Assistant Secretary: Harold P. Huls, 
City Hall, Pasadena 1, 
California 


PATENT, TRADE-MARK AND 
COPYRIGHT LAW: 


Chairman: W. D. Keith, 63 Wall 
Street, New York 5, 
N. Y. 


Vice-Chairman: Robert C. Watson, 
815—15th St, N. W. 
Washington 5, D. C. 


George H. Willits, Gen- 
eral Motors Bldg., De- 
troit 2, Michigan 


Secretary: 


PUBLIC UTILITY LAW: 


Chairman: John P. _ Bullington, 
Esperson Bldg., Houston 
2, Texas 


Vice-Chairman: Stoddard M. Stev- 
ens, Jr., 48 Wall Street, 
New York 5, New York 


Matthew Mills, 105 S. 
LaSalle St., Chicago 3, 
Illinois 


Secretary: 
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REAL PROPERTY, PROBATE AND 
TRUST LAW: 


Chairman: Walter W. Land, 70 
Pine Street, New York 
5, N. Y. 


Vice-Chairman: Ralph H. Spotts, 
Title Insurance Bldg., 
Los Angeles 13, Cali- 
fornia 


John J. Yowell, 69 W. 
Washington St., Chicago 
2, Illinois 


Secretary: 


TAXATION 


Percy W. Phillips, South- 
ern Bldg., Washington 
5, D.C. 

Vice-Chairman: William A. Suther- 
land, First National 
Bank Blidg., Atlanta 3, 
Georgia 


Chairman: 


Secretary: Robert C. Vincent, 15 
Broad St., New York 5, 
New York 





STANDING COMMITTEES—Chairmen 





Admiralty and Maritime Law: Cody 
Fowler, Citizens Building, Tam- 
pa 2, Florida 


Aeronautical Law: J. E. Yonge, First 
National Bank Building, Miami 
$2, Florida 


American Citizenship: David A. 
Simmons, Commerce Building, 
Houston 2, Texas 

Commerce: Louis A. Lecher, 110 E. 
Wisconsin Avenue, Milwaukee 
2, Wisconsin 

Communications: Francis W. Hill, 
Jr.. Woodward Building, Wash- 
ington 5, D. C. 

Jurisprudence and Law Reform: 
John G. Buchanan, Union Trust 
Building, Pittsburgh 19, Pa. 

Labor, Employment and Social Secur- 
ity: Clif. Langsdale, Scarritt 
Bldg., Kansas City 6, Missouri 

Legal Aid: Harrison Tweed, 15 
Broad Street, New York 5, N. Y. 
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Professional Ethics and Grievances: 
Henry S. Drinker, 1429 Walnut 
St., Philadelphia 2, Pa. 


Resolutions: James R. Morford, 
Delaware Trust Bldg., Wilming- 
ton 28, Del. 


State Legislation: William W. 
Evans, 129 Market St., Paterson 
1, N. J. 


Unauthorized Practice of the Law: 
David F. Maxwell, Packard 
Bldg., Philadelphia 2, Pa. 





SPECIAL COMMITTEES—Chairmen 





Administrative Law: Carl McFar- 
land, 1616 K St., N. W., Wash- 
ington 6, D. C. 


Bill of Rights: James W. Stites, Ken- 
tucky Home Life Bldg., Louis- 
ville 2, Ky. 


Civil Service: Murray Seasongood, 
Union Central Building, Cin- 
cinnati 2, Ohio 


Court of Claims: Robert T. Mc- 
Cracken, 1421 Chestnut St., 
Philadelphia 2, Pa. 


Custody and Management of Alien 
Property: Otto C. Sommerich, 
120 Broadway, New York 5, N. 
 @ 


Customs Law: Albert MacC. Barnes, 
2 Rector St., New York 6, N. Y. 


Economic Condition of the Bar: 
Charles B. Stephens, First Nat'l 
Bank Bldg., Springfield, Ill. 


Facilities of the Law Library of 
Congress: Harold M. Stephens, 
U. S. Court of Appeals, Wash- 
ington 1, D. C. 


Improving the Administration of 


Justice: John J. Parker, Federal 
Bldg., Charlotte 2., N. C. 


Judicial Salaries: Arthur H. Dean, 
48 Wall St., New York 5, N. Y. 


Judicial Selection and Tenure: 
Stuart B. Campbell, Wytheville, 
Virginia 

Law Lists: Cushman B. Bissell, 135 
S. LaSalle St., Chicago 3, Ill. 








Low-Cost Legal Service Bureaus 
John Kirkland Clark, 72 Wall 
St., New York 5, N. Y. 


Membership: Robert R. Milam, Box 
58, Jacksonville 1, Florida 


To Report as to Proposals for the 
Organization of the Nations for 
Peace and Law: William L. Ran. 
som, 33 Pine Street, New York 
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Note by the Board of Elections 


The following jurisdictions will 
elect a State Delegate for a three-year 
term in 1945: 
ARIZONA 
CONNECTICUT 


DisTRICT OF 
CoLUMBIA 


NEBRASKA 

NEw JERSEY 
OKLAHOMA 
PuErTo Rico 
SouTH CAROLINA 
SouTH DAKOTA 
TExas 
WASHINGTON 
MISSISSIPPI WYOMING 
MONTANA 

The states of Indiana and Nevada 
will each elect a State Delegate to 
fill vacancies expiring at the adjourn- 
ment of the 1946 Annual Meeting. 

Nominating petitions for all 
State Delegates to be elected in 1945 
must be filed with the Board of 
Elections not later than April 13, 
1945. Forms for nominating peti- 
tions for the three-year term, and 
separate forms for nominating peti- 
tions to fill vacancies may be ob- 
tained from the Headquarters of 
the American Bar Association, 1140 
North Dearborn Street, Chicago. In 
order to be timely, nominating peti- 
tions must actually be received at 
the Headquarters of the Association 
before the close of business at 5:00 
P.M. on April 13, 1945. 

Attention is called to Section 5, 
Article V, of the Constitution, which 
provides: 

Not less than one hundred and 
fifty days before the opening of the 
annual meeting in each year, twenty- 
five or more members of the Associa- 
tion in good standing and accredited 
to a State (or the territorial group) 
from which a State Delegate is to be 
elected in that year, may file with the 
Board of Elections, constituted as 
hereinafter provided, a signed peti- 
tion (which may be in parts), nomi- 
nating a candidate for the office of 
State Delegate for and from such 
State (or the territorial group.) 

Unless the person signing the peti- 
ion is actually a member of the 


American Bar Association in good 
standing, his signature will not be 
counted. A member who is in de- 
fault in the payment of dues for six 
months is not a member in good 
standing. Each nominating petition 
must be accompanied by a type- 
written list of the names and ad- 
dresses of the signers as they appear 
upon the petition. 

Nominating petitions will be 
published in the next succeeding 
issue of the American Bar Associa- 
tion JouRNAL which goes to press 


after the receipt of the petition. Ad- 


ditional signatures received after a 
petition has been published will not 


be printed in the JourNaL. Special 
notice is hereby given that no more 
than fifty names of signers to any 
petition will be published. 

Ballots will be mailed to the 
members in good standing accredited 
to the states in which elections are 
to be held within thirty days after 
the time for filing nominating peti- 
tions expires. State Delegates elected 
to fill vacancies take office immediate- 
ly upon the certification of their elec- 
tion. 

Boarp OF ELECTIONS 

Edward T. Fairchild, Chairman 
William P. MacCracken, Jr. 
Laurent K. Varnum — 
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Announcement to Members 








A nnouncement 
TO MEMBERS 


The Committee on American Citizenship announces 
that it will conduct a prize contest for the best State- 
ment of Principles, or Creed, on the following sub- 
jects: 
1. The Responsibility of the Citizen as a Voter. 
2. The Responsibility of the Citizen as a Juror. 
There will be three prizes, the first $500.00; the 
second $250.00; and the third $100.00. 


The contest is open to all members of the Ameri- 
can Bar Association with the exception of its officers 






Any ‘contestant may write on either one or both 
topics. His entry on each subject shall be limited to 
250 words, typewritten on one sheet of paper. 


The Statement of Principles, or Creed, here called 
for must be prepared for this contest and not previ- 
ously published. All right, title and interest in those 
submitted shall belong to the American Bar Asso- 
ciation. 

The decision as to prize winners will be made by 
the members of the Committee on American Citizen- 
ship, and in case of disagreement the decision of the 
Chairman of the Committee shall be final. The prizes 
will be awarded to the three best papers submitted, 
without regard to the subject chosen. 


All papers must be submitted on or before May 
15, 1945, and should be addressed as follows: 


Committee on American Citizenship, 


American Bar. Association 




























Citizenship. 





and the members of the Committee on American 


1140 North Dearborn Street, 
Chicago 10, Illinois 








TAX NOTES 
(Continued from page 105) 
dered during the taxable year. This 
decision has been followed in the 
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5738 Thomas Ave. Phila. 43, Pa. 
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ACTIVE AMERICAN 
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Near White House 
WASHINGTON. D. G 


With the 
Beautiful, Newly Decorated 
and Enlarged 
LAFAYETTE ROOM 


imagine home cooking the 
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case of a “health club” which fur- 
nished facilities and services for 


- various sports activities. The club, 


which was on the accrual basis, was 
required to report all amounts 
received plus accounts receivable for 
such services, even though these 
amounts represented advance pay- 
ments for services to be rendered 
during the following year. Your 
Health Club, Inc., 4 T.C. No. 46. 


Estate Tax- 
Contingent Reversions 


* In Lloyd Estate v. Com’r, 141 F. (2d) 
* 758, the 


Third Circuit cogently 
pointed out that a reversion con- 
tingent upon the lives of others is 
not subject to I.R.C. § 811 (c) and 
the Hallock case where the reversion 
is to the grantor or his estate upon 
the happening of the contingency. 
This is for the reason that the 
grantor’s life or death does not affect 
the disposition of any part of the 
trust property. In such a case, if the 
value of the reversion can be ac- 
tuarially computed, that value should 
be subject to tax under I.R.C. 
§ 811 (a) as an “interest” in proper- 
ty held by the decedent at his death. 
Thus far, the majority of the Tax 
Court has not seemed to grasp this 








point. A recent decision, however, 
would seem to indicate a trend in 
that direction. In Sallie H. Heny 
Estate, 4 T.C. No. 52, the trust con 
tained no express provision for 
reversion. Concededly, however, the 
trust would fail if the grantor’s twelve 
grandchildren and _ great-grandchil 
dren were not to. survive the 
grantor’s two children who were the 
life tenants. The government sought 
to tax the entire remainder value of 
a corpus of $5,110,710.82. The Tax 
Court held, however, that the tax 
applied only to the reversionary it- 
terest under § 811 (a). The valueto 
the estate of this contingent reversion 
was actuarially computed as $8.20. 


Pension to 
Semi-retired Officer 


The Tax Court has allowed a cor 
poration to deduct the annual con 
pensation paid to its former pres 
dent, where that compensation wa 
reasonable in ‘relation to the lengt 
and value of his prior services and 
to the limited services still rendere 
by him. The court pointed out thal 
the statutory provisions for pensid 
trusts are irrelevant to the deduct 
tibility of pensions actually pail 
General Smelting Co., 4 T.C. No. 
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ASSOCIATE JUSTICE 

GEORGE R. SUTHERLAND 
(Continued from page 103) 

with the simplicity of his life and the 

reasoned certainty of his Christian 

faith. 

“Resolved, That the Chairman 
of the Committee on Resolutions be 
requested to present these Resolu- 
tions to the Court with the prayer 
that they be embodied in its per- 
manent records.” 

The Chief Justice directed that 
the resolutions be received and 
spread upon the minutes of the 
Court. 

Mr. Attorney General Biddle then 
addressed the Court and spoke of the 
history and character of Mr. Justice 
Sutherland, in the House and Senate 
and as an Associate Justice of the Su- 
preme Court. The Chief Justice then 
responded speaking of the twelve 
years on that Bench in close associa- 
tion with Mr. Justice Sutherland. 

He commented on the service of 
Mr. Justice Sutherland as President 
of the American Bar Association after 
his retirement from the Senate in 
1917, his service on the Advisory 
Committee to the International 
Armament Conference and recalled 
the circumstances of his appointment 
as Associate Justice. 

The memorable addresses of the 
Attorney General and the Chief 
Justice are made a part of the Jour- 
nal of the Court issued under date 
of December 18. It is regrettable that 
lack of space due to the rationing 
of paper prohibits the publication of 
those remarks in full. 





JUNIOR BAR NOTES 
(Continued from page 106) 

which the work is done. Activities 
of the various state and local junior 
bar groups will also be reviewed in 
the bulletin. Sidney Sachs of Wash- 
ington, D. C. is serving as editor of 
the publication. 

Ellis M. Kopp of Bergenfield, 
New Jersey, has been appointed State 
Chairman for New Jersey, the State 


Bchairman for that state having re- 


cently resigned. 
W. Stuart McCloy of Memphis, 
ennessee, State Chairman in that 


Associate Justice George R. Sutherland 





state, has appointed district chair- 
men, one to serve in each of - three 
divisions in his state. He has like- 
wise appointed committees to func- 
tion in the state with representatives 
from each division or district on such 
committees. His organization should 
prove quite effective. 

Walter B. Keaton of Rushville, 
Indiana, State Chairman for Indiana, 
reports that the program of the state 
junior bar group in Indiana is pat- 
terned on the national program of 
the Conference and that much work 
has been done. Special emphasis has 
been placed on setting up machinery 
to aid returning lawyer-veterans and 
in obtaining members for the Amer- 
ican Bar Association. 

John W. Vardaman of Anniston, 
Alabama, State Chairman in Ala- 
bama, has appointed state commit- 
tees to pursue the activities spon- 
sored by the Conference as well as to 
undertake certain special projects of 
a local nature. 


REPLY BY DEAN POUND 
(Continued from page 69) 


supreme law of the land as provided 
for in Article 6 of the Federal Con- 
stitution. The Treaty being sub- 
sequent to such legislation, for in- 
stance, as the Boulder Canyon Proj- 
ect Act would supersede any pro- 
visions in conflict with or in dero- 
gation of it. Private rights which 
have accrued under the pre-existing 
law would simply have to give way 
to the interpretation put upon the 
Treaty by the American Commis- 
sioner to whom the ultimate power 
of interpretation and application is 
committed. 

Thus there is no answer made to 
what I said before the House of Dele- 
gates as reported on pages 660 and 
661 of the American Bar Associa- 
TION JouRNAL for November, 1944. 
It would subserve no useful purpose 
to repeat what I said there. 
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